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ESTOPPEL BY CONDUCT. 


We shall examine some of the authorities 
relating to this principle, after summarizing 
briefly the general rules. The general rules 
as to estoppel in pais have been stated with 
more or less fulness by various learned judges. 

Lord Denman stated the rule thus: ‘*Where 
one by his words or conduct wilfully causes 
another to believe in the existence of a certain 
state of things, and induces him to act on 
that belief, so as to alter his own previous 
position, the former is concluded from aver- 
ring against the latter a different state of 
things as existing at the same time.’’! Chief 
Baron Pollock stated the rule in Cornish v. 
Abington? as follows: ‘‘If a party uses lan- 
guage which in the ordinary course of busi- 
ness, and the general sense in which words 
are understood, conveys a certain meaning, 
he can not afterwards say that he is not bound, 
if another, so understanding it, has acted upon 
it. If any person, by a course of conduct or 
by actual expressions, so conducts himself 
that another may reasonably infer the exist- 
ence of an agreement or license—whether the 
party intends that he should do so or not—it 
has the effect that the party using that lan- 
guage, or who has so conducted himself, can 
not afterwards gainsay the reasonable infer- 
ence to be drawn from his words or con- 
duct.’’? Lord Campbell stated his belief that 
in all the laws of civilized nations the doctrine 
is found, ‘‘that if a man either by words or by 
conduct has intimated that he consents to an 
act which has been done, and that he will 
offer no opposition to it, although it could not 
have been lawfully done without his consent, 
and he thereby induces others to do that from 
which they might otherwise have abstained, 
he can not question the legality of the act he 
has so sanctioned, to the prejudice of those 
who have so given faith to his words, or to 
the fair inference to be drawn from his con- 
duct.’’? Mr. Justice Blackburn made an im- 
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portant addition to the rule laid down by 
Baron Wilde in Swann v. N. B. Australian 
Company,* when that case was heard in the 
Exchequer Chamber. Baron Wilde had stated 
that if a man has led others into the belief of 
a certain state of facts by conduct of culpable 
negligence, calculated to have that result, and 
they have acted on that belief to their pre- 
judice, he shall not be heard afterwards, as 
against such persons, to show that state of 
facts did not exist ; a man is not permitted to 
charge the consequences of his own fault on 
others, and complain of that which he has 
himself brought about. Mr. Justice Black- 
burn, however, intimated, ‘‘that the neglect 
must be in the transaction itself, and be the 
proximate cause of the leading the party into 
that mistake, and also it must be the neglect 
of some duty that is owing to the person led 
into that belief, or, what comes to the same 
thing, to the general public of whom the per- 
son is one, and not merely neglect of what 
would be prudent in respect to the party him- 
self, or even of some duty owing to third per- 
sons, with whom those seeking to set up the 
estoppel are not privy.”’ 

In Tyerman v. Smith,® there had been a 
compulsory reference under 17 & 18 Vic. c. 
125, s. 15. The award was not made within 
three months, and the time was not enlarged 
by the court or a judge, or by the written 
consent of the parties. Both parties, how- 
ever, went before the arbitrator after the time 
had elapsed, and the court held that the party 
against whom judgment had been signed upon 
the award was estopped from taking advant- 
age of the non-compliance with the statute. 
So in Andrews v. Elliott,’ where the parties 
had acted upon an oral consent, one who ob- 
jected afterwards was precluded from taking 
advantage of the wint of a written consent. 

Certain London agents and brokers in Van 
Hasselt v. Sack,® furnished coals to a for- 
eign steamer for several voyages made by 
the steamer in 1856. As agents of the ship 
they received the freight payable in London, 
and out of the proceeds furnished supplies, 
and paid the expenses incurred by the steamer 
in England, making out a debit and credit ac- 
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count upon each voyage, which accounts they 
forwarded to the owners. The court of privy 
council held that the agents having appropri- 
ated in their accounts moneys actually re- 
ceived in payment of specifications, including 
the coals supplied on each voyage, were es- 
topped by the accounts they had furnished 
from appropriating the receipts to a previous 
agency account for the ship, and from suing for 
the coals as necessaries supplied and not paid 
for. Again, a person who grants the use of a 
patent right is estopped from pleading that 
such patent is void.? 

Macfarlane v. Giamiacopulo,! affirmed the 
principle that where a party who has dealt 
with an agent has by his conduct led the prin- 
cipal to believe that he looked to the agent 
alone for payment, and thereby induced the 
principal, after the debt has become due, 
either to pay the agent or to allow him to re- 
tain the amount out of the principal’s money, 
the party so acting is estopped from resorting 
to the principal. In August, 1867, the de- 
fendant in Morris v. Bethell," paid a bill of 
exchange, of which the plaintiff was the hold- 
er, upon which the defendant’s name had 
been written as acceptor without his author- 
ity. In an action against him on another bill 
similarly accepted the jury found (1) that 
the acceptance was not the defendant’s signa- 
ture, nor written with his authority; (2) that 
the forged acceptance was not adopted by 
the defendant; (3) that the defendant did 
not know that the plaintiff was the holder of 
the former bill; and (4) that he did not lead 
the plaintiff to believe that the acceptance on 
the bill sued upon was his. Upon these facts 
the Court of Common Pleas held that the fact 
of the defendant having paid the bill in Au- 
gust, 1867, did not estop him from denying 
that the bill declared on was accepted by him 
or with his authority; and that the judge was 
not bound to tell the jury that, as a matter of 
law, the plaintiff was entitled to a verdict. 
Heane v. Rogers! was cited on behalf of the 
plaintiff in the above case. There Mr. Justice 
Baylay observed that ‘‘ the express admis- 
sions of a party to a suit, or admissions im- 
plied from his conduct are evidence, and 
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strong evidence against him; but we think 
thatheis * * * * not estopped or con- 
cluded by them, unless another person has 
been induced by them to alter his condition. 
In such a case the party is estopped from dis- 
puting their truth with respect to that person 
(and those claiming under him) and that 
transaction ; but as to third parties he is not 
bound. Itis a well-established rule of law 
that estoppels bind parties and privies, not 
strangers.’’ ‘‘It is unnecessary,’’ said Mr. 
Justice Willes, in Morris v. Bethell, ‘‘to say 
anything as to the payment of the other bills 
to which the plaintiff was no party.’’ 

Lord Justice Brett enumerated, in Carr v. 
London and Northwestern Railway Com- 
pany,!* the following as recognised proposi- 
tions with respect to an estoppel in pais. 

1. If a man by his words or conduct wilfully 
endeavors to cause another to believe in a cer- 
tain state of things which the first knows to 
be false, and if the second believes in such a 
state of things, and acts upon his belief, he 
who knowingly made the false statement is es- 
topped from averring afterwards that such a 
state of things did not in fact exist. 

2. If aman, either in express terms or by 
conduct, makes a representation to another of 
the existence of « certain state of facts which 
he intends to be acted upon in a certain way, 
and it is acted upon in that way, in the belief 
of the existence of such a state of facts, to 
the damage of him who so believes and acts, 
the first is estopped from denying the exist- 
ence of such a state of facts. 

8. If a man, whatever his real meaning 
may be, so conducts himself that a reasonable 
man would take his conduct to mean a certain 
representation of facts, and that it was a true 
representation, and that the latter was intend- 
ed to act upon it in a particular way, and he 
with such belief does act that way to his dam- 
age, the first is estopped from denying that 
the facts were as represented. 

4. If in the transaction itself which is in 
dispute one has led another into the belief of 
a certain state of facts by conduct of culpa- 
ble negligence calculated to have that result, 
and such culpable negligence has been the 
proximate cause of leading, and has led, the 
other to act by mistake upon such belief to 
his prejudice, the second can not be heard af- 
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terwards, as against the first, to show that the 
state of facts referred to did not exist. 

A fifth rule may be added to these: 

5. Nobody ought to he estopped from aver- 
ting the truth or asserting a just demand, un- 
less by his acts, or words, or neglect, his now 
averring the truth or asserting the demand 
would work some wrong to some other per- 
son who has been induced to do something or 
to abstain from doing something hy reason of 
what he had said or done, or omitted to say or 
do.14 





THE CONSTITUTIONALITY OF “LOCAL OP- 
TION” LAWS. 


The efforts now being made in the State of Ohio 
by the advocates of the temperance cause to in- 
duce the legislature of that State to enact a “local 
option”’ law raises the rather interesting inquiry 
as to what status this proposed legislation has in a 
constitutional and forensic aspect. Plainly its 
purpose is to parcel out among the voters of town- 
ships and municipalities, as individuals, the power 
to provide by laws of a general nature but of a 
purely local application, against the evils result- 
ing from the traffic in intoxicating liquors. It 
would seem that the constitutional objections to 
this proposition are insuperable, and that the plan 
is quite beyond the power of popular omnipo- 
tence. 

The Constitution of 1851, which is now the 
organic law of Ohio, provides by section 18 of the 
schedule, that ‘‘no license to traffic in intoxicating 
diquors shall hereafter be granted in this State; 
but the General Assembly may, by law, provide 
against evils resulting therefrom.’’ That section 
was submitted to the electors of the State, for 
their ratification or rejection, as an independent 
proposition at the election held in June, 1851, and 
the same was then adopted by a majority of nearly 
9,000 votes. The people, therefore, as the primary 
depositories of political sovereignty, have defini- 
tively located the authority to legislate on this 
subject in the General Assembly, and that body 
can not divert the power thus vested in itself 
from the place where it has been so deposited. 
Nor can the legislature avoid the exercise of the 
law making power thus confided in them, with its 
attendant responsibilities, by delegating it to any 
other body, or by thrusting it back upon the 
people. The public have parted with it, and they 
can resume it only by the abrogation or amend- 
ment of the instrument whereby they invested the 
General Assembly with it. The foregoing propo- 
sition is so elementary and so well settled upon 
weight of authority as not to call for exhaustive 
discussion. It is as old as the history of written 
constitutions. Locke, in his great work on Civil 


14 Per Lord Justice James, Ex parti Adamson; Re 
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Government, says: ‘These are the bounds which 
the trust that is put in them by the society and 
the law of God and nature, have set to the legis- 
lative power of every Commonwealth, in all forms 
of government. * * * * Fourthly. The legis- 
lature neither must nor can transfer the power of 
making laws to anybody else, or place it anywhere 
but where the people have.”’ In the earliest au- 
thoritative exposition of the present Constitution 
of Ohio, in the case of Railroad Company v. Com- 
missioners of Clinton County, 1 Ohio St. 87, 
the same principle is thus enunciated by Banney, 
J.: ‘That the General Assembly can not surren- 
der any portion of the legislative authority with 
which it is invested, or authorize its exercise by 
any other person or body, is a proposition too 
clear for argument, and is denied by no one.” 
Now this proposed measure is not an act local 
only in its essence and scope; it is not legislation 
designed to affect township or school district lines, 
or the building of a court house or jail; it does 
not seek to enable a municipality to contract a 
specific debt for a particular purpose; nor is it de- 
signed to authorize any single county to embark 
in a local enterprise of internal improvement. 
Laws for such purposes are necessarily restricted, 
territorially, in their operation, and they may be, 
and very properly often are, submitted to the 
electors of the particular locality to be benefitted 
or affected by them. They are in no sense gene- 
ral in their application or effect, and hence do not 
fall within the inhibitions of the Constitution in 
regard to special legislation, nor have they been 
in terms reserved for the sole action of the Gene- 
ral Assembly, as has been the subject now under 
consideration. But the legislature are now asked 
to enact a law which will be obnoxious to both 
these objections; a law which has to do with the 
conduct of men; an enactment which, when for- 
tified by a majority vote of any one township, 
makes such conduct for that township a misde- 
meanor, and denounces against it the sanctions 
of the criminal law; but which, before such en- 
actment and without such majority, would be, or 
might be, no crime at all. It is obvious that the 
criminality or innocence of an act can not be 
made to depend upon the opinions of the electors 
of any particular locality, told off by the head; 
nor can that be a crime to be prohibited or pun- 
ished by law in one township, which in the town- 
ship adjoining, by the mere accident of a lack of 
votes, contains no ingredient of guilt. The time 
occupied in counting the ballots in any election 
precinct can not well suffice to convert a legal act 
into an illegal one. The geographical lines sep- 
arating divisions of a common jurisdiction can 
neither bound nor define a crime, nor is it easy 
for territorial limits to change a law breaker into - 
a law loving citizen of the same State. The agi- 
tators of this question seem to forget that neither 
the legislative nor judicial functions of govern- 
ment reside in a mass meeting; that the two are 
nowhere vested in the same body, and that Alfred 
the Great rendered representative government 
possible for us by their complete divorce from 
each other, a thousand years ago. If the act de- 
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nounced is criminal, it is so equally all over the 
State, in localities where the temperance cause is 
strong, and where it is weak; if the enactment is 
to be applicable at all, it must be so wherever the 
right hand of the law can reach to enforce it. It 
is, therefore, and from its nature must be, general 
legislation in the broadest and most generic sense 
of the term. And from this it follows necessarily 
that it can not be operative in one locality and 
nugatory in another. This conclusion is predica- 
ted not less on correct notions of modern legisla- 
tion than upon the plain command of the Consti- 
tution of Ohio, which provides in section 26 of 
article 2,: ‘‘All laws of a general nature shall 
have a uniform operation throughout the State; 
nor shall any act, except such as relates to public 
schools, be passed to take effect upon the approval 
of any other authority than the General Assembly, 
except as otherwise provided in this Constitution.”’ 

Now the Constitution not only nowhere: else 
provides for entrusting liquor legislation to the 
electors of the State or uf any part thereof, but, 
as we have already seen by section 18, supra, that 
subject is placed in the special charge of the Gen- 
eral Assembly. And the Supreme Court in con- 
struing the legal effect of section 26, in the case 
of Kelley vy. State, 6 Ohio, St. 269, say: **The 
act of the General Assembly of April 9, 1856, to 
restore to the court of common pleas the juris- 
diction of minor offenses in certain counties of 
the State, being general in its nature, and yet lim- 
ited in express terms toa part of the counties of 
the State, isin conflict with the 26th section of 
the second article of the Constitution, which re- 
quires that all laws of a general nature shall have 
a uniform operation throughout the State.”? And 
again on page 272: ‘They,” (i.e. general laws) 
‘can not be withdrawn from the operation of the 
plain constitutional prohibition, unless by an ex- 
emption contained in the same instrument. And 
that exemption to be effectual should be as ex- 
plicit as the instrument itself. It must be found 
in express terms, or at least, arise by implication 
fair and necessary.”” The obvious and certain 
effect of the submission of a local option law to 
the electors, would be its adoption in some locali- 
ties and its rejection in others, for therein con- 
sists the advantage claimed for it, and no differ- 
ence is perceived between this effect and the 
naming of certain localities in which the law 
shall be operative to the exclusion of others not 
so named; and this again would bring the pro- 
posed enactment squarely within the decision 
above quoted. And not only so, but the contin- 
gency upon the happening of which the proposed 
legislation is to become either a criminal law in 
full vigor, or an utter nullity, is made to depend 
upon a vote of the people on the very subject 
which the people themselves have already by sec- 
tion 18, supra, intrusted to the General Assembly. 
The duty thus laid upon that body is not satisfied 
by a relegation of it to the people by piecemeal. 
The legislature can not so avoid the responsibility 
cast upon them by the organic law of the State; 
nor can the public so assume an authority which 
does not belong to it. Before thecitizens of Ohio 





can be made amenable to the sanctions of a gen- 
eral law, they have the right to know that such 
law is the product of the aggregate wisdom of the 
State in its representative form, expressed in the 
constitutional mode and accountable to its great 
constituency, the people. In this view, the pro- 
posed fragmentary legislation, by isolated locali- 
ties, and of partial application, would be mere 
usurpation and wholly subversive of the repre- 
sentative system of government. The attempt 
finds its prototype in the action of the Demos of 
Athens, by which the command of the army at 
Sphacteria was given to Kleon the leather dresser. 

In the case of People vy. Collins, 3 Mich. 416, 
the court say: ‘*Public opinion will prevail, but 
it will be enlightened, deliberate, permanent and 
organically expressed public opinion. It is this 
opinion alone which the Constitution designed 
should govern. Such a government secures de- 
liberation and responsibility in legislation, and 
affords protection against the despotism of official 
rules on the one hand, and of irresponsible nu- 
merical majorities On the other. It has been ap- 
propriately termed the ‘flower of modern civiliza- 
tion. ’’? Nothing could better express, by way of 
contrast, the essentiel infirmity of the sought for 
law. See also Maize v. State, 4 Ind. 342. Mr. 
Justice McKinstry, in rendering the opinion of 
the Supreme Court of California in the case of Ex 
parte Wall, 48 Cal. 279, a case in which the local 
option statute of that State was before the court, 
says: ‘The statute under consideration simply 
permits a species of plebiscitum with reference to 
a particular subject in which the only option of 
the people of a township is to say ‘yes’ or ‘no’ to 
a complicated project.’’ And again he says: ‘-The 
legislature can not transfer to others the responsi- 
bility of deciding what legislation is expedient 
and proper, with reference either to present con- 
dition or future contingencies. To say that the 
legislators may deem a law to be expedient, pro- 
vided the people shall deem it expedient, is to 
suggest an abandonment of the legislative func- 
tion by those to whose wisdom and patriotism the 
Constitution has intrusted the prerogative of 
determining what is or is not expedient.”’ And 
in Barto v. Himrod,8 N. Y. 492, Chief Justice 
Ruggles says: ‘If the legislature can not deie- 
gate to an individual the authority to determine 
by the mere exercise of his judgment whether a 
statute ought to take effect or become a law, it 
follows as a necessary consequence that they can 
not delegate it to the whole people. The Consti- 
tution has no more authorized it in the latter case 
than in the former. The people have limited the 
exercise of their own power to the modes pointed 
out in the Constitution. And although they hold 
the ultimate sovereignty of the State, they are 
subject like otaer sovereigns to established funda- 
mental law.”’ In the same case Mr. Justice Wil- 
lard says: “If this mode of legislation is per- 
mitted and becomes general, it will soon bring to 
a close the whole system of representative gov- 
ernment which has been so justly our pride. The 
legislature will become an irresponsible cabal, too 
timid to assume the responsibility of law givers, 
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and with just wisdom enough to devise subtle 
schemes of imposture to mislead the people. All 
the checks against improvident legislation wil! be 
swept away ; and the character of the Constitution 
will be radically changed.” So the Supreme Court 
of New Jersey in the case of State v. Morris, 
Common Pleas, says: ‘*The will of the legislature 
must be expressed in the form of a law by their 
own act. If it is left to the contingency of a pop- 
ular vote to pronounce whether it shall take effect 
it is not the will of the law-makers, but the voice 
of their constituents which moulds the rule of ac- 
tion. If the vote is aftirmative, it is law; if it is 
negative it is not law; the vote makes or defeats 
the law, and thus the people are permitted unlaw- 
fully to resume the right of which they have di- 
vested themselves by a written constitution, to de- 
clare, by their own direct action, what shall be 
law.”’ An eminent writer on political science 
says: ‘*The system of special legislation from top 
to bottom. is based on a supposed necessity, which 
is taken for granted as existing, that privilege may 
be conceded to one or a few which it is not safe 
or politic to concede to all. Nature never acts in 
this way, nor will thoroughly enlightened govern- 
ments do so, when such exist. It is unnecessary to 
dilate upon the nature of this abuse, which may 
safely be set down as the greatest danger to which 
any system of government is liable; it may almost 
be said to be the root of all political ills. Legis- 
lation should know nothing of individuals. All 
modern thought tends to the conclusion that the 
universe is controlled by general laws; and a be- 
lief in special providences is entertained only by 
the most superstitious. A sound system of govern- 
ment should recognize individuals no more than 
the laws of nature recognize them. The law 
should apply to all, without discrimination for or 
against.’’ Says Cooley, in his work on Constitu- 
tional Limitations, p. 122: ‘If the decision of this 
question is to depend upon the weight of judicial 
authority up to the present time, it must be held 
that there is no power to refer the adoption 
or rejection of a general law to the people of 
the State, any more than there is to refer it to any 
other authority. The prevailing doctrine in the 
courts appears to be that, except in those cases 
where by the Constitution the people have ex- 
pressly reserved to themselves a power of decision, 
the functions of legislation can not be exercised by 
them, even to the extent of accepting or rejecting 
a law which has been framed for their considera- 
tion.”? The proposition that the power of general 
legislation can not, under a constitutional form of 
government, be transferred to the people is sup- 
ported by the following authorities: Santo v. 
State, 2 Iowa, 203; Geebrick v. State. 5 Id. 492; 
Rice v. Foster, 4 Harr. 479; Meshmeier v. State, 
11 Ind. 482; Houghton v. Austin, 47 Cal. 646; 
Thorne v. Cramer, 15 Barb. 112; Bradley v. Baxter, 
Id. 123; Bank etc. v. Brown, 26 N. Y. 472; State 
vy. Copeland, 3 R. I. 33; People v. Stout, 23 Barb. 
349: Peterson v. Society etc., 4 Barb. 385; State v. 
Swisher, 17 Tex. 441; Parker v. Commonwealth, 
6 Penn. St. 507: State v. Beneke, 9 Iowa, 203. 
Now it is not contended that a valid law may 





not be placed upon the statute book, the going 
into effect of which shall be conditioned upon the 
happening of some event in futuro. But such a 
law must be a completed rule of action when it 
leaves the State house door. The happening of 
the event may be the circumstance decisive of 
whether the power of the law shall be exercised or 
not; but the vitality of the enactment, the ques- 
tion of it being law or no law, is in Ohio the pro- 
vince of the legislature and not of the electors. 
This distinction is well recognized in the books: 
Cass vy. Dillon, 2 Ohio St. 607; Thompson vy. Kel- 
ley. Id. 647; Trustees v. Cherry, 8 Ohio St. 568; 
State v. Com. of Perry County, 5 Ohio St. 497. 

Again, it must be conceded that the legislature 
may with propriety, by statute, bestow upon 
townships or municipalities, as distinct entities— 
as local governments, acting through the media of 
boards of trustees or municipal councils—the pow- 
er to make police or other regulations relating to 
their internal economy. in the form of by-laws or 
ordinances, which may in any particular locality 
have the force and effect of positive law. The right 
of the legislature to confer such power of internal 
police is the necessary implication from section 6 
of article 13 of the Constitution of Ohio. See case 
of Burckholter v. Village of McConnellsville, 20 
Ohio St. 308, in which the validity of the cele- 
brated McUonnellsville ordinance was sustained ; 
Bliss v. Kraus, 16 Ohio St. 54; Fox v. Fox, 24 
Ohio St. 335; Haughton v. Austin, 47 Cal. 646. 
The same result is reached by the warrant of im- 
memorial praetice both in this country and in En- 
gland. But such power must be exercised only by 
the organized authority to which it is intrusted; 
it can not be re-delegated at the will of the 
trustee to any other body and much less to 
the body of the people; and this rule is to 
be held in all strictness and is not to be 
in any degree relaxed by implication: Hopple v. 
Brown Township, 13 Ohio St. 324; Dunham v. 
Rochester, 5 Cow. 465; Reed v. Toledo, 18 Ohio, 
161; Douglass v. Placerville, 18 Cal. 643; Savan- 
nah v. Hartridge, 8 Ga. 23; Thompson v. Sher- 
merhorn, 6 N. Y. 92; Clark v. Washington, 12 
Wheat. 54. And it may at any time be resumed 
or terminated by the legislative body which was 
the author of the grant in the first instance: State 
v. Graves, 19 Md. 51; Goszler v. Georgetown, 6 
Wheat. 597; Coates v. Mayor, 7 Cow. 605. The 
power, then, is never beyond immediate legisla- 
tive control and accountability, and it may be 
gathered up without resort to the consent of the 
electors. And granting this exercise of police 
legislation in its largest significance, still the fact 
is in no conflict with the position that the electors 
acting in their individual capacities, can not by 
their votes give vitality to an enactment, which 
but for such votes would be devoid of binding 
force; and especially is this true when it is re- 
membered that the electors of Ohio have, by the 
positive terms of section 18, supra, expatriated 
themselves from the entire domain of the liquor 
traffic legislation. 

Various local option laws, so-called, pre- 
sumably essentially the same as the measure pro- 
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posed for Ohio, have already been before the 
courts of last resort of their respective States, 
where their constitutional sufficiency has been 
tested. One of these is passed upon in the case of 
State v. Weir, 33 Iowa, 144, of which the syllabus 
is, ‘“‘The legislature has no power to make the 
operation or repeal of a law dependant upon a 
vote of the people. Therefore, held, that an act 
prohibiting the sale of ale. wine, etc., the opera- 
tion of which is made dependent upon the vote of 
the people in each county, was unconstitutional.”’ 
In this case the court follow the express author- 
ity of Geebrick v. State, cited supra. Ex parte 
Wall, 48 Cal. 279, is to the same effect; the sylla- 
bus is: ‘I'he power to make laws can not be dele- 
gated by the legislature to the people of the State, 
or to any portion of the people; nor can the legis- 
lature enact that a law shall take effect provided 
the people of the State, or of a district, shall vote 
in favor of it. A statute empowered townships to 
decide by a popular vote whether or not the sale 
of spirituous liquors should be allowed within 
their precincts, such vote to be taken at a special 
election, to be called, on petition, by the board of 
supervisors of the county: Held, unconstitutional. 
Semble, that the legislature could delegate to a 
duly formed town government the power to regu- 
jate or prohibit the sale of spirituous liquor within 
the town;”’ and in the concluding clause of the 
opinion in that case the court say: ‘*We think, 
therefore, this statute is void, because it did not 
become a law when it left the legislature, but was 
to take effect only when it should be approved by 
a majority of the people of a township, and then 
only in the township where thus approved; sec- 
ond, that this statute is not a law conferring upon 
towns any governmental or police powers. Let 
the petitioner be discharged.” 

On the other hand, a law similar to the one now 
under consideration, except that the option sub- 
mitted to the popular vote was “‘license’’ or ‘‘no 
license,’’ was held in the case of State ex rel San- 
ford v. Morris Common Pleas, 36 N.J. 72, to be 
not ‘“‘in conflict with that article of the State Con- 
stitution which provides that the legislative pow- 
er shall be vested in a Senate and General Assem- 
bly.”’ But this conclusion was reached on the ex- 
press ground that the law was a mere police regu- 
lation, coming within the purview of the powers 
of the legislature to grant the exercise of the 
functions of the local government to municipal- 
ities, since the option was to be determined by a 
vote of the people in that peculiarly deliberative 
body known to the older States—‘‘the annual 
town meeting.’” Whether this distinction can be 
successfully maintained (and the court in ex parte 
Wall, supra, denied that it could), is perhaps 
immaterial now, for the question of the legislature 
thrusting back upon the people a duty enjoined 
by the people upon the legislature, viz., that of 
dealing with this whole subject, obviously did not 
arise in that case. A similar decision was reached 
in Locke’s Appeal, 72 Penn. St. 491, and also in 
Commonwealth v. Bennett, 108 Mass. 27, and 
apon similar reasoning. In neither, however, was 
the question raised by section eighteen of the 





schedule of the Ohio Constitution involved; the 
courts seem to have passed only upon the general 
question of delegation of legislative authority. 

It will not eseape notice that the carefully 
chosen language of section eighteen is that, ‘‘the 
General Assembly may, by law, provide against the 
evils, etc.”’—not by mass meeting, not by petitions 
pregnant with deciamation, not by appeal to the 
proletariat, but by law! Here is plainly contem- 
plated a class of pervasive legislation, to be vouch- 
ed for by the associated wisdom and responsibility 
of the law making branch of the State government, 
and not enactments which shall come into a pre- 
carious existence through the spasmodic efforts of 
a temporary popular majority in isolated districts, 
acting upon impulse and accountable to no one. 
Indeed, it may be fairly questioned whether that 
section admits of the inference that may be made 
the vehicle for passing, either directly, or by con- 
veying its potency over to the voters, a strictly 
prohibitory law, since it only authorizes the pow- 
er to provide against the evils resulting from the 
traffic, presupposing the existence of the traffic as 
the source of the evils. 

No one can doubt that the liquor enactments in 
Ohio are far more stringent than the execution of 
them. Whether such lax enforcement of laws 
confessedly beneficial in their purpose is due to a 
low grade of public sentiment in regard to them, 
or to a want of moral stamina in the officers 
charged with their execution, we need not stop to 
inquire. But we have a right to ask whether the 
promoters of the proposed legislation will be likely 
to have the partial and fragmentary ordinances of 
petty communes enforced with any more courage 
or vigor than general laws, passed to remedy the 
very same mischiefs, of which an abundance now 
slumber within the lids of our statute books, 
practically inoperative, and which represent the 
power and dignity of a great State in its entirety. 
The answer unfortunately is to be found ir the 
application of the words of the acute historian of 
the Roman republic: ‘‘What Demosthenes said of 
his Athenians was justly applied to the Romans 
of this period, that people were very zealous for 
action so long as they stood round the platform 
and listened to proposals of reform; but when 
they went home no one thought further of what he 
had heard in the market place.’? Whether we 
look at this’ question in the light of the over- 
whelming analogy furnished by the decided 
weight of judicial authority in this and other 
States, or whether we confine it to the plain text 
of the Constitution of Ohio, it seems difficult to 
reach any conclusion other than that the scheme 
of local option as it is now urged upon the legisla- 
ture and the public of the State, wil. be found 
radically and fundamentally defective when 
brought to the decisive test of judicial scrutiny. 
If this be true, the present agitation of the matter 
is to be deprecated as untimely and inconsiderate. 
The multiplication of repressive laws, passed only 
to be suffered to fall into desuetude and to re- 
Main unexecuted, can have no other effect than to 
beget in the people an habitual disrespect for all 
law, than which nothing can well be more per- 
nicious. 
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COMMON CARRIERS—“ ARTICLE OF GREAT 
VALUE”’—FAMILY PORTRAIT—MEASURE 
OE DAMAGES. 





GREEN v. BOSTON, ETC. R. CO. 





Supreme Judicial Court of Massachusetts, November 
Term, 1879. 


1. In an action against a railroad company for the loss 
of acase containing a portrait of the plaintiff’s father, 
which was delivered to it for transportation, statements 
and letters of the defendant’s freight agént made after 
their loss and in relation thereto are admissible and 
comp etent. 


2. Upon the cross-examination of such agent, who was 
produced as a witness for the plaintiff, the question 
whether “he had any authority to take such goods as 
this case contained” was rightly excluded. 


3. A portrait is not an “article of great intrinsic or 
representative value,” within the meaning of a treight 
contract requiring a representation of the value, anda 
special agreement for the transportation thereof. 


4. The true re of da for the loss of a fam- 
ily portrait having no market value is its actual value to 
its owner, and his testimony that he had no other por- 
trait of the same person would bear upon the question 
of its actual value to him and would be comnetent. 


5. Evidence that the case together with other house- 
hold furniture filling two cars was delivered to the de- 
fendants at Lawrence to be transported to Providence, 
whence it was to be carried by the Clyde Line to Phil- 
adelphia; that the two cars were received by the agents 
of the Clyde Line from the detendants “unopened and 
just as they were received from the North,” and were 
kept carefully watched and guarded until the goods 
were transferred to the steamer, and that on unloading 
the cars it was found that the case was not in either car, 
would justify the jury in finding that the said portrait 
was lost while in the possession of the detendants. 





Contract to recover the value of an oil painting, 
the portrait of the plaintiff’s father. 

The evidence introduced by the plaintiff tended 
to prove that the portrait was delivered to the de- 
fendants, boxed in a rough board box or case, to 
be carried with household furniture over the de- 
fendants’ road and other roads connecting with 
them at Providence, R. I. The plaintiff testified 
that he never received the portrait, and also that 
about two months after said goods were delivered 
to the defendants he saw Mr. Rolfe, the freight 
agent of the defendants, at Lawrence, and had a 
conversation with him in regard to the lost case; 
that Mr. Rolfe said they had been trying to find it, 
but so far were unable to do so: ‘“‘We or the 
Clyde Line will have to pay for it.’’ He also said 
‘“‘We have delivered it to the Clyde Line.”’ This 
conversation was admitted against the defendants’ 
objection. The plaintiff also introduced letters 
from said Rolfe and from one Lincoln, the general 
freight agent of the defendants, in regard to said 
loss, against the defendants’ objection. The other 
evidence and the rulings of the court sufficiently 
appear in the opinion. 

A. C. Stone, for the plaintiff; D. é C. & C. G. 
Sunders. for the defendant. 

Morton, J., delivered the opinion of the court: 

The bill of exceptions does not show any error 
in the admission in evidence of the plaintiff's 
conversation with Rolfe. He was the freight 





agent of the defendant and who made the con- 
tract with the plaintiff, and was the person to 
whom the plaintift might properly apply to ac- 
count for the missing case. Statements made 
by him in the course of investigating the loss 
would be declarations within the scope of his 
agency, and admissible against the defendants. 
Lane v. Boston, ete., R. Co., 112 Mass. 455. 

The defendants contend that the statement made 
in the conversation that ‘*we or the Clyde Line 
will have to pay for it ’’ was not within this rule, 
because it was a mere admission of the liability of 
the defendants. But it was accompanied bv a 
statement that ‘* we have delivered it to the Clyde 
Line,” and was thus a denial of the defendants’ 
liability. It contained an implied admission that 
the case had been delivered to the defendants, and 
in this view was competent even if it had been an 
admission of their liability. For the same reasons 
the letters of Rolfe and of Lincoln were properly 
admitted. 

The said Rolfe was produced as a witness by 
the plaintiff, and upo.. cross-examination the de- 
fendant asked him “if he had any authority to 
take such goods as this case contained.”’ This 
question was rightly excluded by the court. Rolfe 
was the freight agent of the defendants at Law- 
rence, held out to the world as authorized to re- 
ceive goods and to make contracts for their trans- 
portation. There is nothing to show that the 
plaintiff had notice of any limitation of his au- 
thority. He had the right to assume that Rolfe 
had the general authority implied by his position, 
and is not affected by any private instruction lim- 
iting that authority. 

The contract between the parties contains the 
following provision: ‘* No responsibility will be 
admitted under any circumstances to a greater 
amount upon any single article of freight than 
$200, unless upon notice of such amount and a 
special agreement therefor. Specie, dratts, bank 
bills and other articles of great intrinsic or repre- 
sentative value will only be taken upon a represen- 
tation of their value and by a special agreement as- 
sented to by the superintendent.”’ The defendants 
asked the court to rule that as the plaintiff had 
not given notice of the value of the lost case and 
had made no special agreement as to its transpor- 
tation assented to by the superintendent he could 
not recover. The plaintiff admitted that the first 
clause of this provision applied to this case, and 
claimed and recovered only a verdict for $200. 
The other clause does not specify portraits as arti- 
cles which will be taken only upon a representa- 
tion of their value and a special agreement. 
It specifies ‘‘specie, drafts and bank bills.’’ 
In determining the meaning of the words “ other 
articles of great intrinsic or representative value,”’ 
the rule noscitur a sociis applies; the general 
words following the particular enumeration must 
be held to include only articles of the like kind. 
A portrait is not an article of great intrinsic or 
representative value like specie or drafts or bank 
bills, and therefore the court rightly refused to 
rule as requested in the second and third prayers 
of the defendants. 
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The defendants asked the court to rule that 
‘*the plaintiff can only recover a fair market value 
of the article lost.’’ The Seneral rule of damages 
in trover and in contract for not delivering goods 
undoubtedly is the fair market value of the goods. 
But this rule does not apply where the article 
sued for is not marketable property. To instruct 
a jury that the measure of damages for the con- 
version or loss of a family portrait is its market 
value would be merely delusive. It can not with 
any propriety be said to have any market value. 
The just rule of damages is the actual value to 
him who owns it, taking into account its cost. 
the practicability and expense of replacing it, and 
such other considerations as in the particular case 
affect its value to the owner. Stickney v. Allen, 
10 Gray, 352. The court properly refused to give 
the instruction requested, and we are to presume 
gave proper instructions instead thereof. This be- 
ing the rule of damages, the testimony of the 
plaintiff that he had no other portrait of his father 
would bear upon the question of its actual value 
to him and was competent. 

The defendants requested the court to rule that 
there was no evidence of the loss of the case between 
Lawrence and the depot at Providence. But there 
was evidence that the case, together with other 
household furniture filling two cars, was delivered 
to the defendants at Lawrence to be transported to 
Providence, whence it was to be carried by the 
“Clyde Line’’ to Philadelphia; that the two cars 
were received by the agents of the ‘‘Clyde Line’’ 
from thé defendants ‘unopened and just as they 
were received from the North,’’ and were kept on 
their wharf carefully watched and guarded until 
the goods were transferred to the steamer, and 
that on unloading the cars it was found that 
the case containing the portrait was not in 
either car. It was the exclusive province of 
the jury to judge of the credit and weight 
of this testimony. If it satisfied them that the 
case was not lost after the cars reached Prov- 
idence the necessary inference was either that 
it was not put into the cars at Lawrence or 
that it was lost between Lawrence and Providence. 
The instruction requested was therefore rightly 
refused. 

The court also rightly refused to instruct the 
jury as requested in the fifth prayer that “the 
mere fact that the goods were not received by the 
Clyde Line of steamers from Providence is not 
evidence that the goods were lost before they ar- 
rived at the depotin Providence.’’ The court was 
not required to instruct the jury as to what might 
be the effect of one fact taken separately. when it 
was accompanied and connected with other facts 
tending to establish the main issue. Packer v. 
Hinckley Locomotive Works, 122 Mass. 484. 

We have thus considered all the points upon 
which the defendants now insist, and find no rea- 
son for setting aside the verdict. 

Exceptio.is overruled. 








INJURIES TO CHILDREN—CULPABLE NEG- 
LIGENCE. 





CENTRAL BRANCH, ETC. R. CO. v. 
HENIGH. 





Supreme Court of Kansas, February, 1880. 


Where a railroad company constructs a certain switch 
track 667 feet in length on its own land near a small vil- 
lage, making the grade of 280 feet thereof at the rate of 
eighty feet to the mile, and afterwards for several years 
operates its railroad and switch-track, and then in ac- 
cordance with its usual custom places a flat car on said 
switch-track and grade and properly fastens the same 
with an ordinary hand brake, and on the next day 
a small boy, four years, eight months and a few days 
old, goesto said car, without any right or authority so 
to do, and without the knowledge or consent of the 
railroad company, and not accompanied by any person, 
and climbing upon said car and unfastening the brake, 
and the car then by its own weight moves down said 
grade, and the boy either jumps off or falls off in front 
of said car and is run over by the car and killed: Held 
that the company is not guilty of any culpable negli- 
gence toward said boy, nor liable for damages on ac- 
count of his death. 


VALENTINE, J., delivered the opinion of the 
court: 

This was an action brought in the District Court 
of Atchison county by the defendant in error as 
administrator of the estate of Charles W. Henigh, 
deceased, against the plaintiff in error, to recover 
the sum of $10,000 damages alleged to have been 
sustained by reason of the death of said Charles 
W. Henigh, an infant of the age of four years, 
eight months and and a few days, which death is 
alleged to have been caused through the negli- 
gence of the plaintiff in error. The petition of 
the plaintiff below, defendant in error, sets forth 
the facts supposed to constitute the alleged negli- 
gence of the defendant below, plaintiff in error, 
the said death of the said Charles W. Henigh, 
which occurred June 24, 1877, and the appoint- 
ment of the plaintiff below, David Henigh, as the 
administrator of said Charles W. Henigh’s estate. 
The answer of the defendant below denies negli- 
gence on the part of the defendant, sets up negli- 
gence on the part of said Charles W. Henigh and 
his father and mother, said David Henigh and 
Mrs. Henigh, and denies the authority of the said 
David Henigh to act as administrator or to sue in 
this action. This last denial was duly verified by 
affidavit. The plaintiff replied to the defendant’s 
answer by filing a general denial. The action was 
tried upon these pleadings before the court and a 
jury. The jury returned a general verdict in favor 
of the plaintiff and against the defendant, and as- 
sessed the damages at $600, and also made numer- 
ous special findings in answer to special questions 
submitted to them. The court rendered judg- 
ment in accordance with the general verdict of 
the jury, and to reverse this judgment the defend- 
ant, now as plaintiff in error, brings the case to 
this court. The various questions presented to 
this court were raised in the court below by the 
defendant below, plaintiff in error, as follows: 
By objecting to the plaintiff's evidence and por- 
tions thereof, by demurring to the plaintiff's evi- 
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dence, by excepting to the refusal of the court be- 
low to give certain instructions to the jury, by 
excepting to the refusal of the court below to sub- 
mit certain special questions of fact to the jury, 
by moving for a judgment in favor of the defend- 
ant upon the special findings of the jury, and by 
a motion for a new trial made upon various 
grounds. In all these matters the court below 
ruled against the defendant, and the defendant 
took proper exceptions. The principal questions 
involved in this case are as follows: 

1. Can an administrator be appointed to prose- 
eute an action under section 422 of the the Civil 
Code, Comp. Laws of 1879, p. 656, where the in- 
testate died without leaving any estate of any 
kind, and not owing any debts. 

2. Was the defendant guilty of any culpable 
negligence as towards the plaintiff’s intestate? 

3. Was the plaintiff’s intestate, or the intestate’s 
father or mother guilty of any contributory neg- 
ligence? 

We shall not discuss or decide the first question, 
and as to the other two we shall discuss them to- 
gether, as many of the facts involved therein 
are common to both. The facts necessary to be 
stated in the discussion of these questions are sub- 
stantially as follows: 

For several years prior to the death of 
said Charles W. Henigh, the defendant below, 
the Central Branch Union Pacific Railroad 
Company owned and operated a railroad from 

tchison City westwardly through Atchison 
and several other counties in the State of Kan- 
sas. On this railroad, and in Atchison county, 
the company had a station called Farmington. At 
this station there was a station house or depot and 
also a switch track owned and used by the railroad 
company. This switch track was south of the 
depot and main track, running nearly parallel 
with the main track connecting with the main 
track at its east end and not at the west end, 
and was 667 feet in length. The two ends of 
this switch track were nearly on the same 
level or horizontal plane, but the middle was 
about four feet lower. The steepest grade com- 
menced at a point about fifty-seven feet east of the 
west end of the switch track and ran eastwardly 
about 280 feet, and was about four and one-fourth 
feet to said 480 feet, or at the rate of eighty feet 
to the mile. Cars were frequently allowed to 
stand upon this switch track and upon this steep 
grade, but they would not stand upon the steep 
grade without being properly fastened. They were 
usually fastened by means of the common hand 
brakes attached to the car. Boys from ten years 
of age upwards to sixteen would sometimes get on 
to these cars and loosen the brakes and let the 
ears run down into the depression of the switch 
track; but that was never done with the consent or 
permission of the railroad company. The railroad 
company always objected when the matter came 
to its knowledge. No public road touched this 
switch track, but a by-path crossed the same, on 
which people frequently traveled. Surrounding 
this station was a village called Farmington, 
which contained a store, used also as a post office, 





and about four or five other houses. The store 
was about 200 feet distant from the depot and 
switch track, and the inhabited houses were from 
125 yards to 600 yards distant therefrom. David 
Henigh with his family consisting of a wife and 
five children resided about 200 or 300 yards south- 
east therefrom. They had resided there about six 
or seven years. Allisons resided about the same 
distance north of the railroad. On June 23, 1877, 
the railroad company pushed onto said switch 
track and onto the steep grade thereof, a flat car 
and two box cars, and securely fastened them by 
means of the ordinary hand brakes attached to 
each car respectively. Afterwards the brakes on 
the box cars were loosened without the consent or 
knowledge of the railroad company, and the box 
cars run down into said depression. The flat car 
remained where it was first placed. On the next 
day, June 24,1877, Mrs. Henigh left her home with 
two of her children, said Charles W. Henigh and 
another little son younger than Charles, to go 
across the railroad to Mr. Allison’s house. All 
crossed the railroad track, and then Charles stop- 
ped. She however supposed that he was follow- 
ing her and passed on, continuing to think so un- 
til she arrives at Mr. Allison’s gate, when she 
looked back and saw him going towards the de- 
pot. She then went into Mr. Allison’s house and 
remained there about ten minutes when she came 
out and saw her son Charles on said flat car and 
the car moving down the grade towards said box 
cars. The boy had evidently after leaving his 
mother gone to said flat car, climbed upon it, 
and loosened the brake, and then the car by its 
own weight moved down said grade. The boy 
then fell off or jumped off from said car, which 
is not known, immediately in front thereof, and 
the car passed on and over him, killing him al- 
most instantly. The car after passing over him 
passed on to said box cars. These are substan- 
tially all the facts constituting or showing or tend- 
ing to show negligence, and are they sufficient for 
that purpose? : 

Was any person guilty of culpable negligence? 
We think not. It will hardly be claimed 
that a child so young as Charles W. He- 
nigh was could be guilty of negligence, and 
whether the negligence of his parents or guardi- 
ans or custodians could be imputed to him we do not 
now choose to decide. His father was certainly not 
guilty of negligence, for he did not at the time have 
the custody of the child, and we do not think 
that his mother was; for under the circumstances 
we do not think that she should have entertained 
the slightest suspicion that her child was in any 
real danger. But if she was not guilty of negli- 
gence, then certainly the railroad company was 
not. For she knew all the material facts that the 
railroad company did and more too. She had lived 
in sight of this station, and this switch track, and 
this steep, grade, for several years, and conse- 
quently must have known the exact condition of 
affairs in that vicinity. She must have known the 
character of that switch track with its steep grade, 
and must have seen the cars that were standing on 
the track on that very day. But above all, she 
knew where her son was and his likelihood to get 
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among the cars and upon them, and this the rail- 
road company did not know. As to the where- 
abouts of her son the railroad company did not 
have the slightest knowledge. Hence if she was 
not negligent then there could be no reason for 
imputing negligence to the railroad company. 
But let us examine more particularly into the sup- 
posed negligence of the railroad company. It is 
possible that the railroad company could have ex- 
ercised greater care, but so could Mrs. Henigh. 
The railroad company could have made the switch 
track level, or could have locked the cars with lock 
and key, or could have moved the cars a few miles 
away from Farmington, or indeed could have 
built their railroad somewhere else and then said 
death would not have occurred. And on the 
other hand, Mrs. Henhigh could have kept her 
child away from the cars and he would have been 
safe, and the failure to exercise the greatest care 
is in one sense negligence. It has often been said 
by courts and law writers that the failure to exer- 
cise the utm ost care is negligence. This is prob- 
ably true, but the failure to exercise an unreason- 
ably great amount of care is never culpable negli- 
gence; and when we speak of negligence without 
any qualifying word or words we usually mean 
culpable negligence. Indeed, some courts, like 
the Supreme Court of the United States, do not 
recognize any negligence except culpable negli- 
gence. They say that any negligence less than 
culpable negligence is not negligence at all. They 
recognize degrees of care and diligence, but do 
not recognize degrees of negligence. In their 
language, the failure to exercise great care is neg- 
ligence where great care is required, but is not 
negligence where only slight or ordinary care is 
required. They say that the failure to exercise 
slight care can never be more than negligence and 
that to call it “‘gross negligence”’ is merely to call 
it negligence, adding a viturperative epithet. 
There is no substantial difference, however, in the 
decisions of the various courts upon this subject. 
It is only a difference in the use of terms. See 
further on this subject Union Pacific R. Co. v. 
Young, 19 Kas. 495. In all courts culpable neg- 
ligence is the failure to exercise the required 
amount of care, whether that amount be slight, 
ordinary or great, and whether the corresponding 
degree of negligence be called gross, ordinary or 
slight, or merely negligence. In the present case, 
we take it that all the parties having any connec- 
tion with said accident were required to exercise 
that degree of care and diligence which an ordin- 
arily prudent person would exercise under like 
circumstances. This is ordinary care, and the 
failure to exercise it would be ordinary negligence, 
or culpable negligence or, as some courts would 
say, merely negligence. And if all the parties in 
this case exercised ordinary care then no one was 
guilty of culpable negligence. Nowe all negli- 
gence, to be culpable, necessarily implies the 
failure to properly perform some duty. Now 
what duty did the railroad company owe to Charles 
W. Henigh which it did not properly perform? No 
relation existed between them. He was not a 
passenger, nor an employee, and had no business 





with the railroad company of any kind or charac- 
ter. He had no right to climb upon said car as he 
did, nor to touch it, nor even to go upon the com- 
pany’s premises. Technically he was a mere 
trespasser, and the company owed him no duty 
except such as it owes to trespassers in general, or 
such as it owes to all mankind. We have hereto- 
fore held that all persons must use their property 
and conduct their affairs with reference to the 
rights of all other persons and with reference to 
all known or anticipated surroundings, and that 
even trespassers have a right to expect that such 
will be done. Kansas etc. R. Co. v. Fitzsim- 
mons, 22 Kas. 686, 690; Kansas etc. R. Co. v. 
Brady, 17 Kas. 380, 384; and westill adhere to this 
doctrine. But no person is bound to anticipate 
something which is not likely to occur, or to so 
conduct his affairs as to prevent accidents which 
are not likely to ever happen. This has reference 
where no specific duty exists, but only such gen- 
eral duties as all mankind owe to each other. 
Then in the light of the foregoing wherein was 
the railroad company negligent as towards Charles 
W. Henigh? ‘The jury and the defendant in error 
say that it was in constructing said steep grade, 
and in not fastening said railroad cars so that they 
could not be unfastened by boys. But what speci- 
fic right had Charles W. Henigh to say how said 
switch should be constructed or how said cars 
should be fastened? None at all. He had only 
that general right in the company’s affairs which 
all mankind possess in the affairs of others. And 
that is, thatthe railroad company should so con- 
struct their road and so fasten their cars that no 
injury would be likely to occur to such persons as 
were likely to be in that vicinity. The accident 
that actually occurred could not have been anti- 
cipated. The cars were so well fastened that no 
danger was possible unless some person climbed 
upon them and unfastened the brakes; and then 
danger was almost impossible to any ordinary 
person. The cars were not dangerous machines 
left exposed near a populous city. “Nor were they 
of that alluring character to entice boys to play 
upon them; for when unfastened they would move 
only a few feet and then stop. Nor were they dan- 
gerous even when moving to ordinary boys. Cer- 
tainly boys from ten to sixteen years of age were 
notlikely to be hurtby them. Noone would have 
anticipated that a boy less than five years of age 
would have gone to the cars unaccompanied by 
any older person and have climbed upon one of 
them and unloosened the brake, so as to set the 
car in motion. No such a thing ever occurred be- 
fore. And certainly no one could have anticipated 
that a boy big enough to do that would have fallen 
off or jumped off in front of the car so that the car 
would have run over and killed him. The most of 
boys would have staid on the car so as to get a 


ride. And this the company had a right to ex- 
pect. We do not think that the company was 
negligent. But it is said that the jury found that 


the company was negligent. This is partially 
true. The jury in one set of words said that the 
company was negligent, but in another set of 
words they said substantially the reverse. In 
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general terms the jury said that the company was 
guilty of negligence; but in their detailed state- 
ment of facts they said substantially that the com- 
pany was not guilty of negligence. And the 
general statement was a mere conclusion from the 
detailed statement. Hence in reality the jury found 
that there was no negligence. Negligence is, of 
course, a fact to be submitted tothejury. C. B. U. 
P. R. Co. v. Hotham, 22 Kas. 41; and it may be 
found and stated by the jury in great detail or in less 
detail, or in general terms; and if the jury state 
the facts in detail and then attempt to state them 
again as one comprehensive fact or compound fact 
the detailed facts will govern. Generally when the 
facts are established it a question of law for the 
court to determine whether they constitute 
negligence or. not, and generally when the jury 
find the facts in detail they can not then say con- 
clusively that such facts constitute negligence un- 
less they in fact do constitute negligence. In the 
present case, there was no evidence proving negli- 
gence, that is culpable negligence, and the court 
below should have sustained the demurrer of the 
defendant to the plaintiff's evidence. And there 
was nothing that transpired after said demurrer 
was overruled to cure this error of the court be- 
low. We think however that the special findings 
of the jury will authorize a judgment in favor of 
the defendant below and against the plaintiff. 

The judgment of the court below will therefore 
be reversed and cause remanded, with the order 
that judgment be rendered in favor of the defend- 
ant below for costs. 

All the justices concurring. 





PUBLICATION INJURIOUS TO TRADE— 
INJUNCTION. 





THORLEY’S CATTLE FOOD CO. v. MASSAM. 





Euglish High Court, Chancery Division, November, 


79. 


1. Where one man publishes that which is injurious to 
another in his trade or business, that publication is ac- 
tionable, and being actionable will be stayed by injunc- 
tion, 

2. A false statement that the advertisers “are alone 
possessed of the secret for compounding that famous 
condiment,” which statement had caused certain per- 
sons to return goods to the plaintiff, restrained. 


8. Semble, that the court would restrain such a publica- 
tion,as being calculated to injure the plaintiff in his 
trade, even without proof of actual damage sustained. 


The object of this action was to obtain a decla- 
ration that the defendants were not entitled to 
advertise or represent that they alone possessed 
the secret for compounding the condiment known 
as **Thorley’s Food for Cattle,”’ and an injunction 
to restrain the defendants from advertising or 
representing in their advertisements or circulars 
that they were alone possessed of the said secret, 
and from representing that the cattle food manu- 
factured and sold by the plaintiffs was not genuine 





or compounded in accordance with the true re- 
cipe and in the same manner as the condiment 
known as ‘**Thorley’s Food for Cattle,’’ manufae- 
tured and sold by Joseph Thorley in his lifetime, 
and by his successors since hisdeath. The plaint- 
iffs also claimed damages. The following was the 
udvertisement issued by the defendants: 

Caution. Thorley’s Food for Cattle.—The publie,. 
and in particular all farmers, graziers, dealers and 
others purchasing the world-famed food, are warned 
that any *‘food for cattle’’ purporting co be ‘*Thor- 
ley’s Food for Cattle,’’ and not signed with the name 
Joseph Thorley, is not the manufacture of the estab- 
lishment carrying on business as Joseph Thorley, the 
proprietors of which are alone possessed of the secret 
for compounding that famous eondiment, and carry- 
ing on business at Pembroke Wharf, Caledonian road,. 
London, N. 

A statement of most of the material facts of the 
case will be found in the report of the case of 
Massam v. Thorley’s Cattle Food Co., 36 L. T- 
(N. S.) 848; L. R. 6 Ch. Div. 574, in which case 
the defendants in the present action, heing the 
executors of the late Joseph Thorley, sought to 
restrain the company from carrying on business. 
under any prospectuses, notices and advertise- 
ments issued by them, so as to represent the com- 
pany’s business as being the executor’s business, 
or the goods manufactured by the company as 
manufactured by the executors. 

On motion for injunction made in that case, 
Malins, V. C., had held that Josiah W. Thorley 
the founder of the company, having by no unfair 
means become possessed of the secret for com- 
pounding the cattle food made by Joseph Thorley, 
was at liberty to make and sell the same, and cal 
it by the name of Thorley’s Cattle Food. Shortly 
after the decision on that motion the executors- 
discontinued their action. 

The present action was instituted on the 26th. 
June, 1877, and was heard on motion for injunc- 
tion on the 30th June, 1877, L. R. 6 Ch. Div. 583, 
when Malins, V. C., held that the court had juris- 
diction to restrain the defendants from issuing the 
advertisement complained of; his lordship, how- 
ever, declined to interfere upon the interlocutory 
application, but reserved the question until the 
hearing. The action now came on for trial. 

A great part of the argument was directed 
toward establishing that the manufacture of the 
defendants differed from that of the plaintiffs, and 
various scientific witnesses were examined vive 
voce on this point, but it may be stated that in the 
result, the vice-chancellor held that the two man- 
ufactures were, for all practical purposes, identi- 
cal, being made from the original recipe obtained 
by Joseph Thorley from one Fawcett in 1855. It 
appeared that in the year 1858, the cattle food 
then manufactured by Joseph Thorley according 
to the original recipe, had been analyzed and re- 
ported on by Dr. Hassall, and that the defendants. 
continued to publish this repert down to the time 
of the present action. The plaintiffs also pub- 
lished the same report. Evidence was given at 
the trial on behalf of the plaintiffs that actual 
damage had been caused to their business through 
the advertisement complained of, as goods sold 
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-by the plaintiffs had been returned to them by 
customers on the ground that they were not the 
genuine article. 

Higgins, Q. C.,and Townsend, for the plaintiffs. 
‘This advertisement amounts to a statement that 
ur food is not made in accordance with the 
original recipe, which it is suggested that we do 
not know or act upon. We have proved that we 
sare possessed of the secret, and being possessed 
of it, we may make the food according to it. We 
have further proved our food to be the same as 
the defendants’, and therefore they may not sug- 
gest that our manufacture is spurious: James v. 
James, 20 W. R. 434, L. R. 13 Eq. 421. Moreover, 
even if this advertisement is to be considered as a 
libel, the court can still interfere in spite of the 
decision in Prudential Assurance Company v. 
Knott, 23 W. R. 249, L. R. 10 Ch. 142, for this is 
something besides a libel, it is a statement injuri- 
‘ous to our trade; and, in cases of libel, the Judi- 
cature Act, 1873, ss. 16, 24, 25, 34, extends the 
jurisdiction of the court: Hinrichs v. Berndes, 
unreported, decided by the master of the rolls on 
the 18th of January, 1878; Saxby v. Easterbrook, 
27 W. R. 188, L. R. 3 C. P. D. 339, contains re- 
marks to the effect that, since Fox’s Act, the ques- 
tion of libel or no libel is peculiarly one for a jury, 
but that is not well founded, for Fox’s act is only 
criminal. Therefore this, if a libel, is not neces- 
sarily a case for a jury. Jenner v. A’Beckett, 20 
W, R. 181, L. R. 7 Q. B. 11; Western Counties 
Manure Company v. Lawes Chemical Manure 
Company, 23 W. R. 5, L. R. 9 Ex. 218, show that 
such a statement as this is actionable. And fur- 
ther, the court can restrain a slander of title: 
Byron v. Johnston, 2 Mer. 29. Clark v. Freeman, 
11 Beay. 112, may be relied upon by the other 
side, but that case has been much commented on. 
They cited also Routh v. Webster, 10 Beav. 561; 
“Maxwell v. Hogg, 15 W. R. 84, L. R. 2 Ch. 307. 
Further, if the question ought to have been tried 
before a jury, it was the defendants who objected 
to so trying it; and, lastly, we have proved actual 
damage which will, if necessary, bring us within 
the cases on slander. 

Glasse, Q. C., and Walder, for the defendants. 
The true construction of the advertisement is that 
we are the only makers of our own condiment as 
made at our establishinent, and therefore our 
statement is perfectly harmless. But if it is to be 
construed as the plaintiffs contend, then we say it 

s only libellous, and the court, since Prudential 
Assurance y. Knott, will not interfere to restrain 
it. Byron v. Johnston, has no application. Clark 
vy. Freeman, is in our favor; and, further, the 
judicature act does not extend the jurisdiction of 
the court, except in cases where it is just and con- 
venient, according to the well-established rules 
of the court: Day v. Browrigg, 27 W. R. 217, L. 
R. 10 Ch. D. 294. And on the facts the evidence 
of Josiah Thorley requires corroboration: Hill vy. 
Wilson, 21 W. R. 757, L. R. 8 Ch. 888. [MaALrins, 
V. C. referred to Hookham v. Pottage, 20 W. R. 
720, L. R. 8 Ch. 91.) 

Higgins, Q. C., in reply.—Riding v. Smith, 24 
W. R. 487, L. R. 1 Ex. D. 91, shows that it is not 





necessary for us to prove special damage in order 
to give us a right of action. 

MA.ins, V. C. stated fully the result of the 
motions in Massam vy. Thorley’s Cattle Food 
Company, and in this action, and the facts and 
evidence now proved before him, and continued: 
Now, therefore, coming as I do without the 
slightest doubt whatever to the opinion that the 
food as made by the company is identical with 
the food made by Joseph’s executors, there is no 
justification for their asserting that theirs is dif- 
ferent from the company’s food. Therefore the 
question I have to decide is whether they were 
justified in issuing this advertisement, and having 
issued it, whether they can be allowed to con- 
tinue it. 

Now, that they were not justified in issuing, it 
is, I think, abundantly clear from the opinion I 
expressed in 1877: ‘The proprietors of which 
are alone possessed of the secret for compounding 
that famous condiment.’? That is an untrue 
statement, and an untrue statement ought not to 
be made for the purpose of pushing a trade. 

Then comes the question which has been so very 
much argued, whether the court can interfere. 

I do not intend to say anything more upon the 
question of the propriety or power of this court 
to interfere to prevent the publication of a libel 
injurious to character, and therefore, being in- 
jurious to the character, also injurious to the 
property of an individual. Upon that subject I 
have fully expressed my opinion in my judgment 
of the 30th of June, 1877. I refer to that report, 
and all that I then said I adhere to. It is not 
necessary upon the present occasion for me to go 
further into that subject because what I have now 
to decide is whether one man is entitled to publish 
an advertisement or make a statement injurious to 
the business of another. 

Now, first of all, is this a statement calculated 
to injure the business of the plaintiffs? The world 
at large may be inclined to buy either the defend- 
ants’ or the plaintiffs’; probably if they could be 
satisfied that they were equal in quality they 
would be influenced by personal favor, by the 
parties whom they may know, the price or the 
terms upon which they can buy. But if the de- 
fendants in this case are at liberty to say that they 
alone are possessed of the secret—what is the 
meaning of that? It is telling the world that 
there is only one place in the world at which 
Thorley’s Cattle Food can be obtained. If you 
go to that place you go to those who alone possess 
the secret of making it; but if you go anywhere 
else you can not have the real thing, because no 
one else knows how to make it. You only get a 
spurious thing. Therefore is not that calculated 
to attract all the public to buy the defendants’ 
food, and to prevent their buying the plaintiffs’? 
If I wanted Thorley’s Cattle Food—if I, as an in- 
dividual member of society, were to be very much 
advised in reference to a horse or cow or what- 
ever animal it might be, to give it some of Thor- 
ley’s Cattle Food—l might be inclined to go to 
the plaintiffs’ company and buy their cattle food; 
but, if I see this advertisement, I see that the de- 
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fendants alone know how to make it, and, there- 
-fore, there is only this one place in the world 
where I can get it. ‘That is calculated to drive me 
-away from the other people, and is certainly, in 
iauny opinion, most directly calculated to injure the 
‘Husiness of the plaintiffs. 

But Mr. Glasse said there was no evidence of 
mjury. Now, I have positive evidence of injury. 
Mr. Eley, who is a director of the company, and 
who is also its solicitor, and has taken a very 
-active part in the management of the business of 
this company, has given most positive evidence 
that goods have been returned to them in con- 
Sequence of these advertisements, because people 
“were led to believe it was not a genuine article. 
He gives evidence of positive injury having been 
:sustained by them. 

But Ido not think that kind of evidence was 
necessary, because if the advertisement is in 
‘itself calculated to injure, if the court sees 
plainly it is necessarily calculated to injure, 
that, in my opinion, is quite sufficient, 
without giving any positive evidence that 
injury has been sustained. I acted on that prin- 
‘ciple in the case of Hookham vy. Pottage, where 
the name of one man was painted over a shop, 
-80 as to lead the public going into the shop to be- 
‘lieve that they were going into Hookham‘s shop 
when they were going into Pottage’s. I said there 
it was not necessary to prove there was any injury 
if the court saw plainly it was calculated to injure. 
_My decision in that case was confirmed by the 
Court of Appeal, and was confirmed for the same 
reasons, because Lord Justice James, in giving 


judgment, said he entirely concurred with the 


vice chancellor. I therefore consider it clear that 
it is not necessary in these cases to prove actual 
injury, where the court sees that the adver- 
tisement or publication is of itself calculated to 
injure. Now, therefore I am very clearly of 


‘opinion that the assertion that there is but one 


place at which this article can be obtained genuine 
‘is calculated to injure the business of the plain- 
‘tiffs. In coming to that conclusion in this court, 
I sit here as a jury and also as a judge—a judge of 
fact and law. Asa judge of fact, I come to this 


-conclusion, and, if it were necessary to make a 


finding, I should give a verdict for the plaintiffs 


‘on the ground that it is calculated to injure the 


-business of the plaintiffs. 

Then how stand the authorities on this subject? 
It is now, ‘I apprehend, settled that you may not 
issue an advertisement calculated to injure a per- 


-son in his business. I think the last case clted 


was the case of Riding v. Smith. The ground of 
the defamation, or whatever it may be called, in 
that action was that the defendant issued or made 
a certain statement with regard to the plaintiff‘s 
‘business, and which was calculated to injure. The 
-action was originally brought by the plaintiff and 
his wife, Margeret. The first count of the de- 
claration charged that the present plaintiff was a 
grocer and draper, and that his wife assisted hina 
in the conduct of his business, and that the de- 
fendant falsely and maliciously published of the 
plaintiff’s wife, in relation to the business, and 





her conduct as such assistant in the same, certain 
words imputing to her the commission of adultery 
with one Joseph Abbott upon the premises where 
the plaintiff resided and carried on business 
whereby the plaintiff was injured in his credit, 
and certain persons named and many others who 
dealt with him ceased to do so. The second count 
charged injury to the credit and reputation to the 
the plaintiff's wife Margaret. The third count 
was by the now plaintiff in his own right, and 
charged that he carried on business as a grocer 
and draper, and was assisted in the conduct of the 
same by his wife, Margaret, asin the first count 
mentioned, and thereupon the defendant falsely 
and maliciously spoke and published of the said 
Margaret the words in the first count mentioned, 
whereby the plaintiff was injured in his business 
as agrocer and draper, and the persons named 
and many other ceased to deal with him. The 
defendant pleaded not guilty and a justification. 
In the course of the trial the name of the plaintiff's 
wife as a party to the action was struck out, and 
the first and second counts were abandoned and 
struck out. At the trial it was proved that the 
words complained of were uttered in the presence 
of three or more persons. The person to whom 
they were addressed was on her way to the church 
of the district, where Joseph Abbott, who had 
been appointed to the incumbency, was about to 
read himself in. No evidence was given that any 
of the persons who heard the statement of the 
defendant had ceased to deal with the plain- 
tiff, nor was there any evidence that par- 
ticular persons had ceased to deal with the 
plaintiff, but there was evidence of a fall- 
ing off in the profits of the business since the pub- 
lication of the words complained of, and the 
plaintiff was unable to account for this falling off 
except as the consequence of the statement. A 
verdict was found for the plaintiff for forty shil- 
lings; and then the question was whether the ver- 
dict should not be set aside. In giving judgment, 
Chief Baron Kelly said: ‘The action is this, that 
the defendant stated in the hearing of divers per- 
sons, that the wife of the plaintiff, who assisted 
him in carrying on his business. had been guilty 
of adultery, so that customers ceased to deal at 
the shop. The two questions are: first, whether 
such an action is maintainable at all; and second- 
ly, whether it can be maintained without proof of 
something of the same kind as the special damage 
which would have to be proved in an action for 
slander. It appears to me. as to the first point, 
that if a man states of another, who is a trader, 
earning his livlihood by dealing in articles of 
trade, anything, be it what it may,,the natural con- 
sequence of uttering which would be to injure the 
trade and prevent persons from resorting to the 
place of business, and it so leads to loss of trade, 
it is actionable. It is of little consequence whether 
the wrong is slander, or whether it is a statement of 
any nature ¢alculated to prevent persons resorting 
to the shop of the plaintiff. Here the statement was 
that the wife of the plaintiff was guilty of adultery, 
and it is the natural consequence of such a state- 
ment that persons should cease to resort to the 
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shop. Supposing the statement made not to be a 
slander, but something else calculated to injure 
the shopkeeper in the way of his trade, as, for in- 
stance, a statement that one of his shopmen was 
suffering from an infectious disease, such as scar- 
let fever, this would operate to prevent people 
coming to the shop; and whether it be slander or 
some other statement which has the effect I have 
mentioned, an action can, in my opinion, be main- 
tained, on the ground that it isa statement made 
to the public which would have the effect of pre- 
venting their resorting to the shop and buying 
goods of the owner. Then the question is whether 
such a stat2ment would be actionable without 
proof of special damage. That was requisite in 
the cases of slander which have been cited, but it 
does not follow that it is necessarily so in such a 
an action as the present. The cases show that in 
an action in respect of a statement made as to the 
wife or assistant of the plaintiff, the words would 
not be actionable as slander without proof of 
special damage, which must be established, not 
merely by general evidence that the business had 
fallen off, but by showing that particular persons 
had ceased to deal with the plaintiff. I hope the 
day will come when the principle of Ward v. 
Weeks and that class of cases shall be brought 
under the consideration of the court of last resort, 
for the purpose of determining whether a man who 
utters a slander in the presence of others is not re- 
sponsible for all the natural effects that will arise 
from these persons going about and repeating the 
slander, though without any express authority on 
his part.”’ 

No doubt Mr. Glasse, in reply to that case, said 
the difference between that case and the present 
is that damave had been sntained. There is not 
that difference, because I have positive evidence 
here that damage has been sustained by the plain- 
tiffs in consequence of the course adopted by the 
defendants. 

Then there is the case of Saxby v. Easterbrook. 
The marginal note is, ‘‘The court has power to 
issue an injunction to restrain the defendant from 
publishing of the plaintiff, to the injury of his 
trade, matter which a jury have found to be libel- 
ous. Semble—That this power may be exercised 
by the iudge who tries the case.’’ At the trial be- 
fore Lord Coleridge, C. J., it appeared that the de- 
fendants carried on business in partnership as en- 
gineers and railway signal manufacturers, and 
that some rivalry existed between them and the 
plaintiffs, who carried on a similar business, and 
that the libels complained of were published by 
the defendant Hanaford. The defendant Easter- 
brook, who disclaimed all knowledge of the publi- 
cation, was discharged. ‘The jury found that the 
publication in question was libellous, and a verdict 
was taken against Hanaford for forty shillings with 
costs, and the learned judge ordered that a per- 
petual injunction should issue to restrain him 
from publishing libels of the nature complained 
of against the plaintiff. A doubt, however, hav- 
ing been suggested as to the power of the judge 
at nisi prius to order an injunction to issue, a mo- 
tion was afterwards made on behalf of the plain- 





tiff that a writ of perpetual injunction should is- 
sue against the defendant. I see that my judg- 
ment in this very case of Thorley’s Cattle Food 
Company v. Massam was commented upon by the 
learned counsel, and also by the court; and Lord 
Coleridge says this: ‘I am of opinion that the 
plaintiff is entitled to the order for which he 
prays. This is an action for a libel in which the 
plaintiff claims damages and an injunction to re- 
strain the defendant from publishing libels against 
the plaintiff and repetitions of acts of the like na- 
ture and descriptions as those described in the 
statement of claim, to the injury of his business. 
An order to that effect was made by me at the trial. 
But inasmuch as it seemed to be doubtfui whether 
upon the cases in equity such an injunction could 
be granted for the purpose of restraining the pub- 
lication of a libel, it has been judged right to make 
the application to the court. Such cases there are; 
and they seem to me to have proceeded upon a 
perfectly good ground, but one which is dis- 
tinguishable in principle from the case now before 
us. Libel or no libel, since Fox’s act is of all ques- 
tions peculiarly one for a jury; and I can well un- 
derstand a court of equity declining to interfere to 
restrain the publication of that which has not 
been found by a jury to be libellous. Here, how- 
ever, the jury have found the matter complained 
of to be libellous, and it is connected with the 
property of the plaintiff, and calculated to do 
material injury to it. It is that which is and ought 
to be restrained; and upon principle it appears to 
me to be a proper thing to do. My brother 
Lindley, who is more conversant with these mat- 
tere than I am, informs me that all the cases 
where the courts of equity have refused to inter- 
fere were cases where application was made before 
verdict. Here the jury have found the publications 
to be libellous, and they are eminently calculated 
to injure the plaintiff's property in the patent 
rights which are assailed. I am unable to see any 
reason why the injunction prayed should not be 
granted. Certainly the cases cited do not supply 
that reason. If the cases do not‘ help us, they 
are not in the way. All but one of them seem to 
have been confined to interlocutory orders, and in 
that one it was sought to restrain the continuance 
of waste or trespass. As to sub-section eight of 
section twenty-five of the Judicature Act of 1873, 
I must confess I do not appreciate its application 
to the matter.”’ Mr. Justice Lindley says: “I am 
of the same opinion. I am not aware of any case in 
equity which is precisely in point. The principle 
upon which the courts have acted in declining to 
restrain the publication of matter alleged to be 
libelious is, that the question of libel or no libel is 
pre-eminently for a jury. But when a jury have 
found the matter complained of to be libellous, 
and that it affects property, I see no principle by 
which the court ought to be precluded from say- 
ing that the repetition of the libel shall be restrain- 
ed. The only reason 1 can suggest for not grant- 


ing it clearly does not exist here, and I think it 


would be much to be regretted if we felt ourselves 
compelled to refuse the order. It is, however, hard- 
ly a case for costs.” Therefore, it being decided 
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that it is calculated to injure the plaintiff, he gets 
an injunction to prevent a repetition of the injury. 
There is the case also of the Western Counties 
Manure Company v. Lawes’ Chemical Manure Com- 
pany. The head note is: ‘*The defendants falsely, 
and without lawful occasion, published a state- 
ment disparaging the quality of plaintiff's goods, 
and special damage resulted from the publica- 
tion.’’ In the case now before me the disparaging of 
the quality of the plaintiff's goods is perfectly clear, 
because if there is only one place where, as I have 
already said, a genuine thing can be had, all other 
things must be spurious, and therefore it is just as 
much as if they said that that which the plaintiffs 
sell is a spurious article. Mr. Baron Bramwell 
says in his judgment: ‘In this case our judgment 
must be for the plaintiffs. The case may be short- 
ly stated thus. The plaintiffs trade in a certain 
article of manure, and it is alleged that the de- 
fendants falsely and maliciously published of and 
concerning that manure and of and concern- 
ing the plaintiffs’ trade and manufacture, a 
certain statement which contains in it this, that 
it was an article of low quality, and ought to be 
the cheapest of four, of which this is one, the oth- 
ers being mentioned. So far an action would not 
be maintainable, because it is not libelling an ar- 
ticle to say that it is an article of low quality, and 
ought to be cheaper than others. That part is not 
specifically stated to be untrue, but having been 
published as it is said of and concerning the plain- 
tiffs’ manufactures and trade, the declaration goes 
on and says, ‘meaning thereby that the artificial 
manures so manufactured and traded in by the 
plaintiffs were artificial manures of inferior qual- 
ity to other artificial manure, and that they speci- 
ally are of inferior quality to the artificial manures 
of the defendants’ I think if it stopped there, it 
would not be the subject-matter of an action, even 
with special damage resulting from it, because I do 
not see that it is injurious to an article tosay that 
it is of an inferior quality. It may attract certain 
customers, and itis a very good thing that people 
can be found who will sell things of an inferior 
quality in order that they may not be wasted. But 
what makes the action maintainable is the allega- 
tion that follows: ‘whereas, in truth and in fact, 
the said artificial manures so manufactured and 
traded in by the plaintiffs were not of inferior 
quality, and were not inferior in quality to the 
sdid articles of manure of the defendants ;’ and by 
reason of the premises, certain persons who, if 
they had not been told that which was untrue, 
would have continued to deal with the plaintiffs, 
are alleged to have ceased to deal with them. So 
that it appears there wasa statement published by 
the defendants of the plaintiffs’ manufacture 
which is comparatively disparaging of that manu- 
facture, which is untrue so far as it disparages it, 
and which has been productive of special damage 
to the plaintiffs; and it is stated that that publica- 
tion was made falsely and maliciously, which pos- 
sibly may mean nothing more than that it was made 
falsely and without reasonable cause, calling for a 
statement by the defendants on the subject. But 
if actual malice is necessary, which I do not think 





is the case, the allegation is sufficient. It seems to 
me, however, that where a plaintiff says, ‘You 
have, without lawful cause, made a false state- 
ment about my goods to their comparative dis- 
paragement, which false statement has caused me 
to lose customers,’ an action is maintainable. I 
do not go through the cases, but undoubtedly 
there is nothing in any of them inconsistent with 
the judgment we now pronounce. The only case 
I will refer to is Young v. Macrae. When exam- 
ined, that case will be found to differ materially 
from this one. The disparaging statement there 
was not expressly said to be untrue; it was only 
said generally that the libel was untrue; which it 
might be if only so much of it was untrue as con- 
tained praise of the defendant’s own goods. On 
the general principle, therefore, that an untrue 
statement disparaging a man’s goods without law- 
ful occasion and causing him special damage is 
actionable, we give our judgment for the plain- 
tiffs.” 

I think these cases at law thoroughly establish 
this—I do not go into the general question of libel, 
but they have established this doctrine, which is, 
in my opinion, a most wholesome decision—that 
where one man publishes that which is injurious 
to another in his trade or business, that publica- 
tion is actionable, and, being actionable, will be 
stayed by injunction, because it is a wrong which 
ought not to be repeated. 

Now I have only one other authority to refer to 
which shows that a judge of this court takes the 
same view. A similar point was brought before 
the Master of the Rolls in Hinrichs v. Berndes; it 
does not seem to have gone on, and there is no 
final decision on the subject, and I refer to it only 
as showing his opinion. It was a motion on be- 
half of the plaintiff, who was a vendor of cigars, 
to restrain the defendants from publishing in the 
London Tobacco Trade Review, a circular which it 
was alleged that the defendants were about to 
publish in that journal. So there it was not actual 
injury done but an apprehended injury which the 
plaintiff considered would injure his trade. The 
indorsement on the writ claimed an injunction 
only, and not damages, and the master of the rolls 
ordered the motion to stand over to the hearing, 
and observed that he was not prepared to say that 
if, under the Judicature Act, a plaintiff could 
maintain an action for libel, this court would not 
at the hearing, while awarding damages for the 
libel, restrain a continuance of the publication. 
It seemed. therefore, that he dealt with it on the 
same principle—that, if the publication which is 
about to take place (and, if so, still more one 
which has taken place), is injurious to the busi- 
ness of the plaintiff, that is a case for the inter- 
ference of the court, and an injunction will be 
granted. 

Therefore upon principle I can not entertain a 
shadow of doubt that it is right and proper for 
this court to interfere where it sees that one trader 
is conducting an unfair mode of trading, repre- 
senting that his article is the only genuine one, 
from which it follows that all others are spurious; 
that that is so calculated to injure the business of 
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another that this court, seeing it is a wrong which 
ought not to be repeated, will prevent it by in- 
junction. 

On principle, therefore, I think nothing can be 
more clear than that the court ought to interfere, 
and, from the cuthorities I have cited, it is very 
clearly established that where injury has been sus- 
tained, at all events, it will grant an injunction; 
and, moreover, the case of Riding v. Smith, shows 
that in the opinion of the Court of Exchequer, it is 
not necessary to prove damagesif the thing is in 
itself calculated to be injurious. 

Now I am of opinion, first of all, on the evi- 
dence of Mr. Eley, that damage has been sus- 
tained, because they have had their goods returned 
in consequence of this advertisement. Being, 
therefore, of opinion that it is calculated to injure, 
and being satisfied by the evidence that it has 
injured, if I were sitting as a jury it would be my 
duty to give a verdict for the plaintiffs. Sitting 
to a certain extent, as Ido, as a jury, if it were 
necessary I should find that the plaintiff has sus- 
tained damages, and, if necessary, I should award 
damages to him. Coming to the conclusion, as I 
do, first, that the materials produced by the 
plaintiffs and the defendants are identical as 
nearly as possible—I do not say for one moment 
that one box of goods is exactly the same as the 
other, but, as Professor Church put it, for all 
commercial purposes, and for all practical pur- 
poses, the two things are the same, and made from 
the same recipe, and there being no evidence 
whatever that any alteration was made after the 
death of Joseph Thorley, the advertisement is, in 
my opinion, improper, and a perpetual injunction 
against its repetition must be granted. 

Now, there is one other circumstance I ought to 
mention. I have said already that there is no evi- 
dence that any alteration in the mode of making 
the article took place after the death of Joseph, or 
by Joseph himself after Josiah had left him. But 
even if there had been some minute alterations, 
that would not have prevented the plaintiff’s right 
to make this food—the cattle food—and call it by 
his own name. He is as much Thorley as his 
brother was, and therefore it is cattle food made 
by Thorley, and it is Thorley’s Cattle Food. I 
will adopt the well known sentence of Lord Jus- 
tice Knight-Bruce, in the well known case of Bur- 
gess’ Sauce, 3 De G. M. & G. 896, where he says: 
“All mankind are entitled to make fish sauce, and 
are not the less entitled to make it because their 
fathers and uncles have made it before them.’’ So 
in this case all mankind are entitled to make cat- 
tle food, and every man is entitled to call the cat- 
tle food he makes by his own name. Josiah, 
therefore, is entitled to make cattle food and call 
it Thorley’s Cattle Food. He is also entitled to 
make it from the recipe he had from Faweett as 
well as his brother; it is the same thing which he 
makes, and there is no allegation that it is differ- 
ent. There is another circumstance which I think 
is material: that the defendants very much relied 
on that report made in 1858. They continued to 
publish it as containing a true description of what 
their cattle food is. But if it is the cattle food an- 
alyzed by Dr. Hassel in 1858, as they say it was, 








then it follows that the two things are the same. 

On all these grounds, therefore, I come to the 
conclusion that the plaintiffs have established 
their right to the injunction which they ask. They 
must have that perpetual injunction, and the de- 
fendants must pay the costs of the suit. 


NoTr.—See 9 Cent. L. J. 314; 8 Cent. L. J. 6134 
Cent. L. J. 171; Life Association of America v. 
Boogher, 4 Cent. L. J. 40; 3 Cent. L. J. 355. 





ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, Jan., 1830.] 


PRACTICE — WRIT OF ERROR — MISDEMEANOR — 
APPELLATE COoURT.—The offense for which defendant 
was indicted in the court below was a misdemeanor, viz. 
selling intoxicating liquors contrary tothe form of the 
statute. A trial was had at the March term, 1879, when 
defendant was found guilty and sentenced. The 
transcript of the record made in the case was filed in 
the office of the clerk of this court on the 26th day of 
August, 1879, and although no writ of error or scire- 
Jacias has in fact been issued, the parties have ap- 
peared and submitted the cause on briefs filed, intend- 
ing to treat the cause as pending in this court on er- 
ror. Scott, J., says: ‘*‘ That we think can not be- 
done. The recent statute to au.end the act in regard 
to ‘practice in courts of record’ was in force July 1,. 
1873, and provides among other things that ‘appeals 
from and. writs of error to the circuit court * * * 
in all criminal cases below the grade of felony shall be 
taken directly to the appellate court.’ Session Laws, 
1879, p. 222. As the conviction in this case is for a mis- 
demeanor, it follows that the writ of error should have- 
be sued out of the appellate court for the proper dis- 
trict. Although no motion has been made for that. 
purpose, this court of its own motion will dismiss. 
the writ of error for want of jurisdiction.’’ Dis- 
missed.— Wright v. People. 


ASSESSMENT OF TaXES—DESCRIPTION OF PROP- 
ERTY. — This was an application for judgement for 
taxes for the year 1877 and 1878, due upon a tract of 
land described as ‘‘block 3, except south 100 feet of 
W 635 feet in Wrightwood, being a subdivision of 8. 
W. 1-4 section 28, T 40 R 14.’’ The owner ap- 
peared and objected tothe entry of a judgment against. 
such tract of land for taxes thereon for any year prior 
to 1878,for the reason that there was no tax due on said 
land for any tax prior to 1878. But objection was. 
overruled and judgment entered. Defendant appeals. 
The only question made is whether the property as- 
sessed in 1877 is the same property assesssed in 1878. 
The description was different in the two assessments. 
Scott, J., says: ‘*In Law v. People, 80 ll. 208, 
it was declared, citing Colcord v. Alexander, 67 Ill. 
581, that any description of property forthe purpose of 
taxation by which the property might be identified by a 
competent surveyor with reasonable certainty, either 
with or without the aid of extrinsic evidence, will be 
sufficient. That is the case in point. Here the surveyor 
says he would have no difficulty in locating the land 
from either description, and that the twu descriptions. 
would in effect mean the same piece of ground. Un- 
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der the authority cited that is sufficient.’’ Afirmed.— 
Fowler v. People. 


PRACTICE—BILL OF EXCEPTIONS.—This was an in- 
dictment for an assault with intent to murder. The 
defendants were found guilty in the court below, and 
have prosecuted a writ of error to this court. It ap- 
pears from the bill of exceptions that after the evidence 
was inand the argument had been closed, with the 
exception of the concluding argument on behalf of 
the State, one of the defendants through her counsel 
made application to the court for permission to make 
a statement to the jury, to which the court replied 
that the request was a little unusual, inasmuch as 
three arguments had already been made by counsel for 
the defendants, and that she had told her story upon 
the stand as a witness in her own behalf, but that if 
she had anything further that she desired to be given 
to the jury by way of statement, she could communi- 
cate the same to her attorney and he could state the 
same to the jury. Thereupon, on consultation be- 
tween her and her counsel, the latter made some 
further remarks in her behalf tothe jury. MULKEY, 
J., says: ‘‘Admitting that this amounted to a refusal 
on the part of the court to permit the accused to ap- 
pear in person on her own behalf, and that she was 
thus deprived of constitutional right, still upon the 
record before us we can not say there was error. The 
record wholly fails to show that any exception was 
taken to the ruling of the court on the above point. 
* * * * Counsel for defendant in error admitting 
the rule seek to avoid its application in this case by a 
claim that the bill of exceptions as prepared by the 
State’s attorney and not by them, was signed by the 
judge, and that the former negligently failed to mark 
the exception taken. Assuming this to be true, is it 
not manifest that to act upon it would be a departure 
from all precedent, and a palpable violation of duty on 
the part of the court. * * * * Evenif the mem- 
bers of the court personally knew a fact important to 
the rights of the parties, which by innocent mistake 
or fraudulent design has been omitted in making up 
the bill of exceptions, they would be powerless to act 
upon such knowledge. We must, therefore, conclu- 
sively presume in this as in all other cases, that the 
bill of exceptions speaks the facts as they really ex- 
ist.’? Aflirmed.—Zastman v. People. 


INDICTMENT—EMBEZZLEMENT— VARIANCE.— This 
is an indictment against plaintiff in error under section 
eighty of the Criminal Code, charging him with em- 
bezzlement of money in his possession by virtue of his 
office as county treasurer. The defendant was 
found guilty and appeals to this court. It appeared 
in evidence on the trial that certain county orders were 
issued, signed by the clerk and left with the treasurer 
for his signature, and that defendant having counter- 
signed these orders as treasurer took them to a bank 
and sold them for about their face value in mon- 
ey, failing to charge himself with that amount. This 
evidence was admitted by the court against the objec- 
tion of the accused, and after all the evidence on the 
subject was given a motion was made to exclude the 
same as inadmissible under the indictment, and this 
motion was denied. Di¢ckry, J., says: **This we 
hold was error. The indictment charged the embez- 
zlement of money and did not charge the embezzle- 
ment of county orders. If the disposition of the 
county orders was made criminally it constituted 
either the larceny or the embezzlement of county or- 
ders and not of money. * * * * Ifa man steal a 
horse and sell him to a stranger he may be convicted 
of stealing the horse but not of stealing the money re- 
ceived as the price of the stolen horse. Upon the 
proofs this transaction did not fall within the descrip 





tion in the indictment. The evidence relating there- 
to ought to have been excluded from thejury. * * 
* * After the evidence was closed the accused ap- 

plied to the court to put the prosecution to their elee- 
tion as to which act of embezzlement they would claim 
a conviction, and moved the court to limit the prose- 

cution to some one act of embezzlement. This the 
eourt refused todo. In misdemeanors the prosecu- 
tion may in the‘discretion of the court be required to 
confine the evidence to one offense, or where evidence 
is given of two or more offenses may be required to 
elect one charge to be submitted to the jury, but im 
cases of felony it is the right of the accused, if he de- 

mand it, that he be not put upon trial at the same 

time for more than one offense, except in cases where 
the several offenses are respectively parts of the same 
transaction. 1 Whart. Cr. L. sec. 423; 1 Bish. Cr. 
Pr. 459. This doctrine is recognized by this court in 
Lyonsv. People, 68 I]], 275. It was therefore error to 
refuse the application of the accused for the benefit of 
this rule.’’ Reversed. ScoTT, J., dissents.—Good- 
hue v. People. 
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SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


January, 1880. 


WILL—REMAINDER— CONSTRUCTION.—A testator 
gave by a clause in his will: ‘*To Alexander Dewson 
(my servant) a house to be purchased not exceeding im 
cost one thousand dollars. The house to be held in 
trust by W and to be so legally placed as not to be lia- 
ble for his debts, but to revert to his family on his 
decease.’’ Said Dewson died during the life-time of 
the testator. Held, 1. That the gift in remainder to 
‘this family’’ did not lapse by said Dewson’s death 
in the testator’s life-time. 2. ‘‘His family,’’ in the 
absence of words manifesting a different intention, 
must be taken to mean his widow and child and not to 
include his step-son. 3. That no provision being 
made as to the proportions in which his widow and 
child shall take, and the reasons for investing the 
money in a house having ceased with his life, the sum 
of one thousand dollars is to be paid to them 1m equal 
shares. Opinion by Gray, C. J.—Bates v. Dewson. 


MONEY DEPOSITED IN SAVINGS BANK IN TRUST. 
—The plaintiffs’ testator, after depositing in the de- 
fendant’s bank in his own name and on his own ac- 
count all that he was allowed to by the rules of the 
bank, made three other deposits as trustees, one in 
trust for his only son by name, and the others in trust 
for his two granddaughters by name. For these three 
deposits he took separate bank books containing en- 
tries of the same, which, after his death, were found 
among his effects. having never been delivered to the 
parties or to any one else forthem. The testator con- 
tinued while living to collect, receipt for and use as- 
his own all dividends declared upon these deposits. 
In an action against the bank by the plaintiffs as exe- 
cutors to recover those deposits, to which the cestuis 
had been made parties defendant, it was held, that 
statements of the testator to each of his cestuis at dif- 
ferent times. ‘‘that he had put this money into the 
bank for them; that he wanted to draw the interest 
during his life, and that after he was gone they were 
to have the money,’’ were admissible and competent, 
and that upon all the evidence a jury would be justi- 
fied in finding that the testator had fully constituted 
himself a trustee for the cestuis. Opinion by COLT,. 
J.—Gerrish v. New Bedford Bank. 
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SUPREME COURT OF INDIANA. 


January, 1880. 


MIDDLE NAMES— INITIALS. — The purpose of a 
mame is to identify the person. By the common law, 
since the time of William the Norman, a full name 
consists of one Christian or given name, and one 
surname, or patronymic. The two, using the Chris- 
tian name first and the surname last, constitute the le- 
gal name of the person. Any one may have as many 
middle names or initials as are given to them, or as he 
chooses to take; they do not affect his legal name, and 
‘they may be inserted or not in a deed or contract 
without affecting its legal validity. 52 Ind. 347; 59 
Ind. 74: 4 N. Y. 862, 2 Hill, 566; 31 Tenn. 260. 
Judgment affirmed Opinion by BIDDLE, J.—Scho- 
eld v. Jennings. 


PROMISSORY NOTE— WANT OF CONSIDERATION— 
**Goop WILL.’’—This was a suit on a note given by 
Smock & Ransdell to Smith for his ‘‘good will,’’ on 
the dissolution of the firm of SS & R, 8 & R continu- 
ing in the business. The answer was want of consid- 
eration. NIBLACK, J., said: **The good will of a 
trade or business was called by Lord Eldon ‘* the 
probability that the old customers will resort to the 
ld place.’’ This probability results from an estab- 
lished business at a particular place, indicating to the 
public where and in what manner it is carried on. 
‘The good will of a business like a trade mark is a spe- 
«ies of property subject to sale by the proprietor. 1 
Par. Cont. 153, 61 N. Y. 226; 14 Cal. 146. In estima- 
ting the value of a thing as the consideration for a 
promise, there is a manifest distinction between prop- 
erty of a certain and determinate value and things 
which have but a contingent and indeterminate value. 
But in any:event mere inadequacy of consideration is 
mot sufficient to defeat a promise. It is sufficient that 
the consideration shall be of some value. It may only 
be of slight value or such as could be of value to the 
party promising. 1 Chitty Cont. 29. When a party 
gets all the consideration he voluntarily and knowing- 
ly contracts for, he will not be allowed to say that he 
received no consideration.,’ Judgment affirmed. 
Smock v. Pierson. 


~~ 





COURT OF APPEALS OF KENTUCKY. 
January, 1880. 


BREACH OF THE PEACE—CONVICTION FOR, A BAR 
TO PROSECUTION FOR MALICIOUS WOUNDING.— 
The prisoner was arrested, tried by a jury, convicted, 
and fined before a justice for the offense of breach of 
the peace committed by assaulting and beating an- 
other. Afterwards he was indicted by the grand jury 
for malicious wounding. The acts alleged in the in- 
dictment to constitute an offense were the identical acts 
for which he was arrested, tried and fined for the 
breach of the peace. The accused interposed a plea of 
former conviction, in which he disclosed the fact as 
stated. A demurrer to the plea having been over- 
ruled, the Commonwealth confessed the facts stated 
in the plea to be true; the indictment was dismissed, 
and the Commonwealth prosecutes this appeal to re- 
verse that judgment. Held, that the first trial is a le- 
gal bar to another prosecution for the same acts. 
—— affirmed. Opinion by Hings. J.--Com. ¥. 


MONEY DUE FROM STATE TO OF FICER—JUDGMENT 





ON OFFICIAL BOND CAN NOT BE SET-OFF — DIs- 
CHARGE IN BANKRUPTCY DOES NOT AFFECT CLAIM 
OF STATE.—1.A who held the office of jailor applied to 
the State auditor for allowance of the sum of $76, 
which he had disbursed as such officer and which had 
been allowed by the court. Prior to his election as 
jailor a judgment had been rendered against A as sur- 
ety on an official bond, which judgment remains un- 
satisfied. The auditor refused to draw his warrant for 
the amount, relying upon sec. 6, art. 2, ch. 108, Gen. 
Stats., which provides ‘‘No money shall be paid to 
any person in his own right, or as assignee of another, 
when such person or his assignor is owing the Com- 
monwealth; and such claims when presented shall be 
liquidated and settled by a credit for the amount 
thereof upon the accounts of the public debtor, so far 
as may be required to pay the amount; and for any 
balance due after settling the whole demand of the 
Commonwealth payment may be made.’’ Heid, that 
the statute must be construed to apply to ‘‘public 
debtors,’’ whose duty it is to collect and pay over 
funds to the Commonwealth, and who have failed to 
discharge the trust; and not to those persons who, 
without any fault of their own, have become indebted 
as sureties for defaulting officers. 2. Subsequent to 
the rendition of the judgment against A he obtained 
his discharge in bankruptcy and now claimed to 
plead this discharge in satisfaction of the claim of the 
State. Held, not allowable. The rule 1s that the 
authority of the sovereign is not bound by the words 
of a statute, unless named therein, if the statute tends 
to restrain or diminish the powers, rights or interest 
of the sovereign. United States v. Herron, 20 Wall. ; 
Com. v. Hutchinson, 40 Pa. St.; Sanders v. Com., 10 
Gratt. Contra, Jones v. State, 20 Ark. It follows 
that the debt: due by A to the Commonwealth is not 
relieved by the discharge in bankruptcy, but can not 
be used to set off the claim against the auditor. Re- 
versed. Opinion by HINES, J.— Johnson v. Auditor. 








QUERIES AND ANSWERS. 


[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject - 
ed. <Anony ications are not requested. 





QUERIES. 


18. A gives Ba note due in one year. B, before 
maturity, sells and transfers the same to C,and writes 
this guaranty on the back: ‘‘I guarantee the within, 
note payable, B.’’ Is B liable as guarantor of pay- 
ment, or does he guarantee the collection of the note, 
or what is his liability? P. K. 


ANSWER. 


17. [10 Cent. L. J. 198.] Upon foreclosure of a 
mortgage securing notes maturing at different dates, 
the notes are to be paid in the order in which they ma- 
ture; 1865, Mitchell v. Ledew, 36 Mo. 526; 1866, 
Thompson v. Field, 38 Mo. 320. And this, too, 
though all hecome due upon default in payment of 
the first. 1870, Hurck y. Erskine. M. THOMPSON. 

St. Louis, Mo. 
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CURRENT TOPICS. 
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Four important constitutional cases, involving the con- 
struction of the Fourteenth Amendment, and the legis- 
lation of Congress thereunder, were decided last week 
by the Supreme Court of the United States. In ex parte 
Commonwealth of Virginia, two negroes having been 
indicted and convicted in Virginia of murder, Judge 
Rives, a Federal judge, removed all the proceedings 
into the United States District Court, under section 641 
of the Revised Statutes, providing for such removals 
in case of denials of civil rights, on the ground that 
the jury which convicted them was composed exclu- 
sively of whites. The Supreme Court hold ist. That 
the object of the Civil Rights act (R. 8. U. S. §§ 1977 
and 1978) and the Fourteenth Amendment was to 
place the two races on precisely the same footing; 2nd. 
That the Fourteenth Amendment is directed against 
State action; 3d. That as a State may act either by its 
legislature, its executive or its judiciary, the prohib- 
itions of the amendment extend to all acts of the 
State denying equal protection of the laws, whether it 
be by one of these agencies or another. 4th. Con- 
gress, however, has not carried its authority in this 
matter as far as it is authorized to do by the Four- 
teenth Amendment, for the removal act referred to 
above only contemplates a removal before a trial or 
final hearing. It is obvious from this that Congress in 
passing it never intended to provide against judicial 
infractions or denials of civil rights, although it might 
have done so had it pleased. 5th. The sort of denial 
which the removal act was intended to provide against, 
therefore, must have been legislative. 6th. The Con- 
stitution and laws of Virginia do not exclude negroes 
from service on juries, and consequently a case for re- 
moval was not presented by the facts. 7th. A mixed 
jury in a particular case is not essential to the equal 
protection of the laws. A negro has no right to a jury 
composed in whole or part of colored men. All that 
he is entitled to is that there shall be no exclusion on 
account of race or color. A mandamus was therefore 
granted commanding Judge Rives to deliver the pris- 
oners to the State authorities. In the second case, 
Strauder v. West Virginia, the statute of the State 
in regard to jury service provided as follows: ‘‘All 
white male citizens who are twenty-one years of age, 
and who are citizens of this State, shall be liable to 
serve as jurors, except as herein provided,’’ the per- 
sons excepted being State officials. The Supreme 
Court decide that the statute is unconstitutional. 
It is a denial of the equal protection of the laws to the 
race thus excluded, since the constitution of juries 
is an essential part of the protection which trial by 
jury is intended to secure. The very idea of a jury is 
a body of men composed of the peers or equals of the 
person whose right it is selected or summoned to de- 
termine, that is of persons having the same legal 
status in society as that which he holds. Where, as in 
this case, the statute secures to every white man the 
right of trial by jury selected from and without dis- 
crimination against his race, and at the same time 
permits or requires such discrimination against the 
colored man because of his race, the latter is not 
equally protected by law with the former. The judg- 
ment of the Supreme Court of the State is therefore 
reversed. 





In the third case, re Virginia & Coles, Judge Coles, 
a State judge, was indicted in the United States Dis- 
trict Court for the Western District of Virginia for 
excluding colored citizens from a jury on account of 





race, color and previous condition of servitude, and 
his petition for a writ of habeas corpus is now denied 
by the Supreme Court. The court hold that the act 
providing for the punishment of officers who exclude 
citizens from the jury on account of race. or color is 
constitutional; that defendant’s act in selecting jurors 
was ministerial and not judicial; and that although 
he derived his authority from the State, he was bound, 
in the discharge of his duties, to obey the Federal 
Constitution and laws. In the last case, State v. Ten- 
nessee, the jurisdiction of the United States Courts 
over the indictments of revenue officers for acts done 
in the discharge of their duty is set at rest. The de- 
fendant was a deputy collector of internal revenue, 
indicted for murder. He petitioned to remove his 
case to the Federal Court, on the ground that his act 
was in self-defense, and while he was discharging his 
official duties. The judges below were divided in 
opinion, and the Supreme Court now hold the cause 
removable. Mr. Justice Strong delivered the opinion 
of the court in all the cases, while Mr. Justice Field 
and Mr. Justice Clifford dissent in three of them. We 
shall publish the full opinions in these cases in the 
next and succeeding numbers of this JOURNAL. 








CORRESPONDENCE. 





DISQALIFICATION OF WITNESS FROM CONVIC- 
TION OF INFAMOUS CRIME. 


To the Editor of the Central Law Journal: 

The General Statutes (Mo.) p. 791, sec. 66, provided 
that no person sentenced to imprisonment in the peni- 
tentiary under a conviction for certain offenses therein 
named, should be competent to be sworn as a witness 
or serve as a juror, etc. 

The revision of 1879, p. 241, sec 1378, undertakes to 
amend this section, and the amendment consists in 
leaving out that part which disqualified said persons 
from testifying. Then on page 311, section 1848, 
it amends the General Statutes, p. 844, sec. 81, and 
provides that a ‘‘convict may be examined, ’’ and says 
he shall be considered a competent witness against a 
fellow convict etc. Judge McCrary, of the United 
States Circuit Court, recently held in St. Louis that 
**at common law a person convicted of certain infam- 
ous crimes is rendered an incompetent witness,’’ 
unless the legislature removes the disqualification. 

Now I insist that if there are no other provisions in 
our new revision that remove a convict’s disabilities, 
this so-called amendment as contained in said section 
1378, does not repeal the common law. And if the 
common law in this respect had been repealed there 
would have been no necessity for the enactment of 
section 1848. If there be any other act of the last 
legislature intended to remove this common law disa- 
bility, I have not yet found it. And the common law 
as to this must still be enforced, and persons convicted 
of the crimes named are yet disqualified from being 
witnesses. G. T.W. 

Jefferson City, Mo. 





The late Isauc Butt, going home late one evening, was 
accosted by a desperate looking ruffian in one of 
the suburbs of Dublin, and asked what he was going 
tostand. ‘‘Well,’’ replied Mr. Butt, meekly, *‘I’m 
very sorry that I can’t give you much, my friend, but 
what I have we will share. Here,’’ he continued, 
drawing a revolver from his pocket, ‘‘is a weapon 
which has six chambers, I will give you three, and—’’ 
But here the lawyer found himself alone. 
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RECENT LEGAL LITERATURE. 


—_——— 


STORY’S EQUITY PLEADINGS. 


The Commentaries on Equity Pleadings, which 
Judge Story has described as the sequel to his work on 
Equity Jurisprudence seem to have fallen at times 
into strange hands, and to have been rescued by Mr. 
Gould, the present editor, after much labor. The 
work first appeared in 1838, reached a third edition 
during the author’s life in 1844, and was issued a 
fourth time by his friend and pupil, Charles Sumner, 
in 1848. Since then three more editions havé ap- 
peared, but according to the present editor have been 
very incomplete and inaccurate. Mr. Gould, how- 
ever, has restored the text as it stood in the fourth 
edition, edited by Sumner. The additions of the sub- 
sequent editors have been preserved and are distin- 
guished by being placed in brackets. The numerous 
errors which they contained have been corrected and 
the citations verified. The table of cases which has, 
we are told, been equally inaccurate is now revised 
and made correct, and five hundred additional cases 
have been added. The present edition seems to bear 
out the statement that it has been carefully prepared 
= _— It is also handsomely printed and well 

ound. 





PUTERBAUGH’S PLEADING AND PRACTICE. 


Illinois being one of the few’States in which the 
common law and chancery practice still flourish in al- 
most all their ancient habiliments, the great works 
which have recently appeared upon the Codes do not 
find a constituency there, and distinct treatises on the 
practice in each of the jurisdictions are demanded. 
Judge Puterbaugh’s works on Pleading and Practice 
at Common Law and in Chancery are probably as well 
known to the Illinois bar as any two treatises which 
could be named, and are likewise as useful a couple of 
books as any lawyer in that State has upon the shelves 
of his library. These facts make it unnecessary for us 
to enter at length into the contents of the latest edi- 
tions which are now before us. The treatise on Com- 
mon Law Pleading and Practice has now reached its 
fifth edition, which brings the law down to the present 
time, citing the decisions as late as 9th Ill. and 
Bradwell’s Appellate Court Reports. It contains 867 
pages including the index. The treatise on Chancery 
Pleading and Practice is now in its second edition, 
and presents as thorough a statement of the subject of 
which it treats as can be given in a work of this char- 
acter. It contains, including the index, 798 pages. 
Both works are, as we have said, too well known to 
the lawyer of the State for whose use they are intend- 
ed to need any further mention here. 


Commentaries on Equity Pleadings and the Inci- 
dents thereof, according to the Practice of the Courts of 
England and Amerrica. By Joseph Story,LL.D. Ninth 
edition revised, corrected and enlarged. By John M. 
Gould, Boston: Little, Brown &Co. 1879. 

A Practical Treatise on the forms of Common Law Ac- 
tions, Pleading and Practice now in use in the State of 
Illinois. By SABIN D. PUTERBAUGH, late Judge of the 
Circuit Court. Fifth edition. Peoria, Ill. 1880. 


A Practical Treatise on the forms of Chancery Suits, 
Pleading and Practice now in use in the State of Illinois, 
and wherever the same system prevails, with forms of 
bills, answers, pleas, demurrers, exceptions, petitions, 
orders, decrees, etc., and practice in the Supreme and 
Appellate Courts. By SABIN D. PUTERBAUGH, late one of 
the Judges of the Circuit Court. Second Edition. Peo- 
ria, Ill, 1880. 





NOTES. 





——wW. W. Hays, United States District Judge for 
the District of Kentucky, died at Louisville on the 7th 
inst. Judge Hays was appointed in September last, to 
succeed Judge Ballard, who likewise, it will be remem- 
bered, died of heart disease. The deceased was 
a native of Kentucky, and was fifty-nine years of age. 
—Robert L. Montague, of Richmond, Va., died on 
the 4th inst. He served in the State legislature before 
and after the war, and four years ago was elected 
Judge of the Eighth Judicial Circuit, which position 
he held at the time of his death. Judge Montague was 
widely known throughout and beyond the State as a 
lawyer of marked ability, and was held in high esteem 
by the people of Virginia. 


—tThere is a very wicked judge in Maryland if re- 
ports betrue. The citizens of Cumberland and Alle- 
gheny counties in that State have presented a series of 
charges against Judge George A. Pierce, of the Fourth 
Judicial District. The charges allege that, ‘‘Judge 
Pierce has received counsel fees while acting as judge; 
has decided cases in which he had a personal interest; 
has made an assignation house of the consulting room, 
and has been guilty of profanity, indecency and vio- 
lent and immoral conduct.’’ The charges were re- 
ferred to a special committee of seven.—Recently a 
well known lawyer was concerned in a case where the 
question involved was as to the mental condition of 
the testatrix. The witness under examination, her- 
self an aged lady, had testified to finding her friend 
failing, childish, and that when she told her some- 
thing she looked as though she did not understand. 
Counsel, cross-examining, tried to get her to describe 
this look, but she did not succeed very well in doing 
so. At lust, getting a little impatient, he asked, 
‘*Well, how did she look? Did she look at you asI 
am looking at you now, for instance?’’ The witness 
very demurely replied, ‘‘Well, yes—kind of vacant 
like.’? 


—tThe Lord Chancellor of England having to wait 
for a train at a way station the other day sought to 
kill time by inspecting the lunatic asylum at that 
place. The warder mistook him for an imbecile 
whose arrival was expected, and when he declared 
who he was received the retort, ‘‘We have three lord 
chancellors here already.’’ This incident revives 
another anecdote. Many years ago a commission of 
three of the judges, including Sugden, then chancel- 
lor, being about.to officially inspect a certain asylum, 
a wag sent word to the keeper that a madman, who 
fancied himself one of the judges would call at the 
asylum, and was then and there to be secured. The 
climax was reached when Crampton, J., arriving, 
asked, ‘‘Has the lord chancellor yet arrived?’ and re- 
ceived for the reply, ‘*Yes, but he is by far the most 
yiolent patient we have.’’——Mr. Gladstone in reply 
to a communication concerning the recent resolution 
proposed by Mr. Herschell and adopted by Parliament, 
abolishing the action for breach of promise of mar- 
riage, writes: ‘‘I have much confidence in Mr. Her- 
schell’s legal proficiency, and I should be loth to speak 
strongly without further study; but I own 
to being unwilling to part with the imperfect check 
upon misconduct supplied by the present Jaw 
until I shall] see that better ones have been provided.’’ 


——— 


t 





XUM 





